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TO THE SECOND EDITION. 



Xo Gentlenien practising at the Chancery Bar^ a republication 
of that portion of ** Freeman's Reports/' which relates more 
particularly to their department of the profession, may not be 
unacceptable* 

The credit due to Freeman's notes has, occasionally, been 
disputed by Counsel arguendo: but upon these notes Judges 
of high name have frequently rested their own decisions : when 
Serjeant Davy, in Rex v. George, (Cowp. 13.) said that ** nei- 
ther Keble nor Freeman were books of authority/' Lord Mans- 
field, 0. J., corrected him, observing that ** some of the cases 
in Freeman were very well reported ;" and the Court of K. B. 
gave judgment in conformity to the precedent objected to by 
the learned serjeant. 

In Bum and Bum, (see S Ves. 580, n.) Lord Lough- 
borough, C, went farther than Lord Mansfield, and said that' 
Freeman's notes *• were generally good ;" and his Lordship de- 
cided the question then before him principally upon the autho- 
rity of a case cited from Freeman. 

In MoHck V. Lord Monde, (1 Bail and Beat. 307.) the pre- 
sent Lord Chancellor of Ireland followed the same course, and 
not overlooking, but particularly adverting to, the doubts ex- 
pressed as to Freeman's accuracy, over-ruled those doubts in 
the manner least equivocal; that is, by deciding itf cbnformity 
to a case as reported by Freeman: adding, that ** it was evident 

b2 Sir 
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Sir Thomas Clarke^ M. R., mast have had the same authority 
in his mind when he decided the case otDrinkwater v. Falconer, 
(2 Ves. sen. 623.) 

The concurrent opinions given judicially by two Lords Chan- 
cellors, a Master of the Rolls, and a Chief Justice, must out- 
weigh the objections made by counsel to cases which straight- 
ened their Arguments, and were opposed to the interests of 
their clients. 

Still, whilst contending that it is impossible now to repudiate 
authority so supported, it is not necessary to deny that there 
was some ground for the hesitation with which it has been re- 
ceived. Lord Redesdale (when practising at the Bar as Soli- 
citor-General) has both maintained that Freeman's notes had 
beeni undervalued, and also assigned the cause, which, he said, 
(c|ee 3 Ves. 580. et supra cU.) " arose from theur being stolen 
by a servant, and published without the privity of the family .'' 
Under these circumstances it is not surprising that some of the 
notes should have appeared in a crude state, and this un- 
doubtedly was the fact;' but if the shelves of a lawyer's library 
ai^ to admit no volume of Reports which, however generally 
tfust-worthy, is not absolutely above all exception, the com- 
plaint, at present sometimes made, of their overwhelming mul- 
titude, must be changed into a more serious lamentation over 
the scantiness of precedents, and the dearth of authorities. 

In the, notes which have been added to this edition, a suf- 
ficient number of references will be found to cases in which 
Freeman's authority has come in question, or upon which it 
may be brought to bear, to convince the practising lawyer, that, 
whether for the purposes of attack or defence, arms are here 
placed at his disposal which it would not be prudent to 
despise. 

But as suspicions, however slight the original grounds for 
them, when once excited, are not easily remove^l, it has been 
thought necessary to supply the reader with an indisputable 
test, whereby the accuracy of these Reports maybe tried: for 
this purpose a reference to the Register's books is annexed to 
the greater number of the most important cases. Several of 
those reported anonymously, or without date, and a few which 

have 
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have titles prefixed to them, have escaped the editor's research^ ' 
ivhich, though not a careless one, he is still far from presuming 
to think conclusive against the success of a more industrious 
investigation. . As this part of the undertaking was not deter- 
mined upon until the notes, in their original form, had been 
completed, not a few conjectural passages in them were by this 
examination converted into certainties, and not a few doubts, 
there suggested, were resolved : many an hypothesis, there- 
fore, not framed Without some mental labour, it was expedient 
to strike out, and substitute a simple, but for more conclusive, 
correction from the Record in the Register Office. If in any 
instance this erasure has unintentionally been less complete 
than would have been proper, or if it has left an abruptness in 
any passage, the reader will, perhaps, accept the explanation 
just offered, as some apology. 

The importance attached by Lord Mansfield, in Rex v. 
George, (before cited,) to the concurrent testimony of different 
reporters, which his lordship held to be '' demonstration of the 
truth of what they report," has been attended to; and if the 
reader examines the references of this kind here given, he will 
generally find, not such an exact identity as would reduce all 
the several reports of any case to the authority of one original, 
but a general concurrence as to the main points, with a dif- 
ference as to the details ; 



'' facies iion omnibus una. 



Nee diversa tamen,*' 

the omissions and obscurities in one report being frequently 
elucidated by another; and if Freeman requires occasionally 
this assistance from contemporary labourers, he will be found 
as often to afford it in return. 

A learned Judge once sarcastically said, he did not wonder 
that a case, on the authority of which he intended to rely, had 
escaped the observation of counsel, as it was not to be found 
in the general indexes. If this caustic remark be admitted to 
have any foundation, it is a natural corollary, that by facilitating 
the examination of any particular collection of cases, notice of 
them will be most likely to obtain admission into the useful 

com- 
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QompilatioQs alluded to: some additionB, therefore, have beeo 
made to the Table of Contents^ which, however, is still far 
from embracing all the points established in this volume. 

The want of chronological order in the disposition of the 
cases it has not been ventured to correct, as such a change 
.would have rendered all references to the first edition ina|^li- 
cable to the present; but the dates of the decision of particu- 
lar cases have, in many instances, been corrected from the Re- 
gister's books. 

A few cases decided in the Court of Chancery, and on the 
£<]uity side of the Court of Exchequer, having, by some odd 
arrangement, been inserted in the middle of the 4:ommon law 
reports, in the first edition, it has been thought right to qollect 
them in an Appendix to the present volume, in order that it 
may comprise the whok of Freeman's Reports in Equity. 

Eveiy professional reader, and still more particularly if he 
has himself been at all initiated into the mysteries of the book- 
making craft, will be aware, that, after searchmg out the au- 
thorities cited in the notes, no one of which has been taken 
upon trust, at second hand, it would have cost the editor no 
farther trouble than that of directing the labour of an amanu- 
ensis to have swelled this volume to thrice its actual bulk. His 
forbearance in this respect will probably not be. in gener^ disv* 
approved, even if he should in some instances have panied it 
too far, and have contented himself with a bare reference to an 
examined case, of which an extract or summary would have 
been allowable. 

One claim to indulgence, at all events, this republication 
possesses; it offers to the practising lawyer easy possession, at 
a moderate cost, of that which has long borne a very high 
price, and, indeed, was not to be procured without difiiculty 
on any terms. 

4, Gbat*8 Inn Squakb, 
26th Febmari/, \S23. 
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The Reader is reqoested to iiuert, in their proper places, tlie following correct 
tions ; as some of the errors* whether thej are to be referred to the printer, or to 
the inaccuracy of the Editor's mannscript, pervert the intended meaning. 
In Index to Cases, p. is. for Orbj v. Lord Moore, read Makum. 
Page 30, note to case 99, last line but one, for io read to. 

39, n. 1, to c. 4t, line l,for 7 T. read 7 T. R. 

49, n. 4, to c. 54, tine 4, for their read ike, 

n. 6, line 7, for penmaUty read penonalty, 

61, n. S, to c. 68, after and read it toot contended. 

1. 4, dele raUier. 
I. 5, for than read net. 
— 68, in 1. 3, of extract from R. L. for was read wen. 

9b, n. 4, 1. 1 , for not read now. 

107, n. % to c. 119, 1. 15, for device read demte. 

137, n. 1, to c. 17%, 1. 5, for reqwred read received. 

177, n. 4, to c. 237, add a reference to Corfc v. Wilcoek, 5 Mad. 331. 

999, n. 10, to c. 999, 1. 3, after Joum. H. ^ L. add vol. 16. 

970, n. 6, to c. 338, last line, for this decree read the groundi of a pre- 
vious decree in this cause, 

374. The extract from R. L« concludes by injoining the bishop of the 

diocese from admitting any clerk, he. ; it may be proper to subjoin a 
reference to Newdi^te v. Helps, 6 Mad. where any such power of the 
Court of Chancery is disclaimed. 



(1 ) 3. C. S £q. Ca. Ab. 452. been established at the period in qnes- 

(f ) An executor or administrator Hon, as firmly as it is at present, iriiich 

once become folly responnble, by ao> it was not, it could scarcely have been 

tual receipt, or possesuon of a part of maintained that the administrator was 

his testator's or intestate's property, bound to be more provident than the 

lor the due administration thereof, can- intestate himself, and to insure the pro- 

not, at law, found his discharge in V^^ which was previously unprotected 

respect of the same, as against a ere- by that precaution ; though to allow a 

ditor seeking satisfaction out of the as* once existing insurance to expire would 

sets, dther on the score of inevitable be a graver laches. . Still, to make the 

accident, as destructbu by fire, or loss equity of the decision unquestionable, 

by any of the various means which af- it seems necessary to assume^ what does 

ford excuse to ordinary agents and not distincdy appear upon the report, 

bailees, in cases of loss without any viz. that no payments were made until 

negligence on their part. Croii v. Smith, a reasonable period had elapsed after 

7 East, 258. the tesUtor's death ; so that the bond 

^ Holt V. Holt, 1 Cha. Ca. 190. creditor had due time, before such pay- 



(3) 
(*) 



Evenhad the system of insurance ments, to give notice of his demand-: 

for, 



D£ TERM. VASCHJE, 1676. 



Interest on In case of a legacy, it was admitted that it was not due till 

^g*cj* demand, and the executor or administrator should pay interest 

but from the time of the demand; (5) et semble, that if no 

demand 



for, in caMs where assets are, from the 
time of their derolotion, inadequate to 
discharge all demands, precipitate pav- 
nent of any particular one would be 
evidence of fraud ; and although, here, 
that eridence might be rebutted ; it 
would yet be justly contended that, if 
an executor Tentnred, prematurely, to 
pay creditors upon simple contracts, 
who could not be compelled to refund, 
{Hodga V. Waddington, t Ventr. 360.) 
he, thereby, Toluntarily took upon him- 
self all responsibility — ^to the extent at 
least of such payments — both as to the 
sufficiency and security .of the assets, 
for the discharoe of debts of a higher 
nature. As to legatees, paid out of doe 
course of administration, the creditor, if 
his remedy asainst the executor fuled, 
might compel them to refund . Noel v. 
BMnaim, 1 Vem. 95. Whether the 
executor, or administrator, could, on a 
subsequent discovery of the deficiency 
of assets* compel a legatee, whom he had 
▼oluntarily paid, to refund, was, for- 
merly, veulta fiMEttio ; see the last cited 
case ; also, IVewmosi t. Banon^ t Vem. . 
205; CcpptnT.C<9ipm,tP.Wffls.296; 
which support the negative of the pro- 
position ; whilst EdvMtrda v. fVeeiiiafi, 
9 P. Wms. 446. is. an authority for the 
affirmative. In Joftason v. Johnson, 3 Bos. 
& Pull. 169. Lord Alvanley, C. J.pomts 
out the 'distinction, now generally ac- 
qoiesced in, that, if the executor seeks 
relief in equity, be ma^ succeed; but 
that he cannot maintain an action at 
law ; see post, c. 163, b. p. 134, note. 
When the debt is upon record, no no- 
tice is necessary ; the executor, or ad- 
ministrator, must take cognisance there- 
of at his peril ; LittUtoft v. Hiblnm, Cro, 
Elis. 793 ; and a decree in equity is as 
binding, in this respect, as a judgment 
at law ; SearU ▼. Lane, 2 Veru. 37. 88. 
Whether filing a bill, upon which ^no 
decree has been obtained, ought to stay 
payments of other debts of equal degree, 
lias been questioned; Searle ▼. Lane, 
ttbi tuprh* But, Dantcn t. Earl of 
Oxford, 3 P. Wms. 401, note, has de- 
cided that it does not. A similar rule 
obtains at common law; where com- 
mencing an action will not divest the 
executor of his right of giving a prefer- 
ence between claimants of equal degree. 
Britton v. Bathunt, 3 Lev. 114 ; see, 
however. Anon, Dyer, 32, a. But where 
a decree, or a judgment, has been ob- 



tained, the executor will be protected in 
payment of debts, even of lower degree ; 
if he has been guilty of no iocAei in 
omittine to plead debts of a higher na- 
ture of which he had notice. — Bmns 
T. Monkhoute, Rtc-Gib. 76; Cor6ct*s 
eoie, t Leon. 60. In Brooking v. Jenr 
ningt, 1 Mod. 174» it was said by tliree 
judges, that *' debts upon simple con- 
tracts may be paid before bonds, unless 
the executors have timely notice given 
them of such bonds ; and such notice 
must be by eetun :** the fourth judge, 
however, (Wyndham) duhitabai: and 
in equity at Mast, notice by proetn of 
court would hardly be esteemed neces- 
sary ; if clear knowledge of the foct, 
througlf other means, were established. 
(5) This most be understood with 
some qualification : interest on a legacy, 
unless expressly given, is allowed for 
delay of pay ment only ; Heorle v. Green- 
bank, 3 Atk. 716 ; therefore, itxhh party 
has received due notice of Us legacy, w 
not beyond sea, and labours under no 
disabilities, it seems inequitable that he 
shoold claim interest before a demand 
of his legacy ; as the executors, or ad- 
minbtrators, may be presumed to have 
kept the necessary funds unemployed ; 
anticipating the demand at the close «f 
a year after the testator's death ; be- 
fore which time no legacy, without spe- 
cial directions, is payable, 2 Salk. 415, 
in note to SmOL v. Dee; and by the 
express directions of the stat 22 & 
23 Car. 2. c. 10. s. 8. no distribution 
can be made of an mtestate*s effects. 
But the sUt. 36 Geo. 3. c. 52. s. 321 
provides that, " where, by reason of the 
infancy, or absence beyond the seas, of 
any person entitled to a legacy, or resi- 
due of personal estate, such legacy, or 
residue, cannot be paid," the executor, 
or administrator, instead of employing 
the legacy, or residue, for his own pri- 
vate advantaget or even for the increase 
of the general assets, shall " pay the 
same, after deducting the duty charge- 
able thereon, into the Bank of England, 
with the privity of the Accountant 
General of the Court of Chancery, to 
be placed to the account of the person 
for whose benefit the same shall be so 
paid ; and such money, when paid in, 
shall be laid out, without any formal re- 
quest fur that purpose, in the purchase 
of 3 per cent consolidated' annuities ; 
whiQb, with the dividends accrued there- 
on 
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demand be proved in the cause, it wiQ be from tbe time of the 
bill exhibited. 



on,^ shall be tmuferrcd to the person 
entitled thereto, on appilcatioD to the 
Court of Chancery, by petition, or mo- 
^n, in « sonuury way." The execu- 
tor, however, is not boond to pay such . 
legacy into the bank before the expira- 
tion of a year from the testator's death. 
It should be obserred, also, that al- 
though the Stat, cited authorises the 
payment of money out of court on mo- 
tion, the practice, *< where a gross sum 
is sought to be paid out of court," is to 
require a petition ; " where interest only 
is applied for, that may be done on mo- 
tion." Anon, 4 Mad. 2t8 : Urd Shipbrook 
T. Lord HtneKmg^rooK 13 Ves. 394; 
Skinnar t. 5i0iet and wife, Cooi>er 55. 
The same rule is established in the 
Court of Exchequer ; see the notice to 
that effect, 4 Pnce, f S. 

The necessity, admitted in the text, of 
a previous demfmd, to entitle an adult 
legatee to interest, is however a point 
npon which authorities differ. — SIimtii^*f 
Cote, Pop. 104 ; JoUiffe t. Crew, Free 
in Cha. 161; Smtt v. Dee, f Salk. 4i6« 



and c. S8U p. fOT.. pmt, support the 
opinion that, where no particular time 
of payment is fixed, a demand most be 
made, bi^re interest will begin to run ; 
but, in ChurchUi v. 5j>eailEe, 1 Vem. 
251, the contrary was decided ; unless 
that case may be distinguished, and 
taken to have proceeded on the ground 
of influence, possessed by the executrix 
over the legatee. As to Gibton v. Bott, 
7 Ves. 96, and the numerous other 
cases which state it to be " the inva- 
riable rule to compute interest iiom the 
end of a year from the death : except 
when the will directa any other time ;** 
they do not touch the present questioB» 
as they necessarily imply that a demand 
had been made, in the most formal man- 
ner, by suit. 

Though legacies are. not sueable at 
common law, yet a strong analogy may 
be drawn iiram the rule there, that, in an 
action agunst an executor upon a bond 
for performance of his testator's will, 
encore prist is a good plea. — Fringe t. 
Lewt, 1 Leon. 17. 



Sebjeant Maynakd's Case. 



(C. 2.) 



He bought an estate of one J. S. and upon the bargain it was 
agreed, that a recovery should be suffered within the space of 
three years, and he paying his money before the recovery was 
suffered, took a bond of the vendor, that if so be the recovery [ 2 ] 
was not suffered in the space of three years, that the Serjeant 
reconveying the said lands should be repaid his money ; the 
vendor tenders a recovery, but before it was suffered, a third 
person makes a title to the land, and thereupon the Serjeant 
exhibited his bill to have his money repaid, in this case it was 
said by Mr. Attorney, that if a man sell another's land, and 
covenant to discharge it of such particular inciunbrances, and 
before the payment of the money other incumbrances are dis- Incumbrances 

1 I ^ ••« 1 • /• 1 •■! 11 1 • disc o vered be- 

covered, this will prevent the suit for the money till all the m- ^^ gj^Q^^ 
cumbrances are discharged. paid. 

It was said likewise by Mr. Keck, that if there be no co- 
venants against any incumbrances, yet, if before payment of 
the money any are discovered, the party may retain his money 
till they are cleared ; auodfuit concess. per Cancellar\ But it 
was said by Sir John King, and not denied per Cur\ that those 
must be incumbrances made by the vendor himself, or other- 
wise the party cannot detain the money, unless they be cove- 
nanted 
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nanted agBlnst But id this case the Lord Chaneellor said he 
could give no relief; for here the Serjeant hath parted with his 
money, and taken a bond for repayment of it if the recovery 
were not suffered in three years time, he reconveying his es- 
tate ; and here the recovery b^ng suffered, he hath no pretence 
by his own agreement to have it repaid ; and this court cannot 
help him, uideks it should take upon itself, where any man 
had a bad bargain, or was cheated in his title, to help him to 
his money again ; and here being no manner of fraud or sur- 
prize in the case, if he be not helped by his covenants, he will 
not be helped in equity ; but for the matter of reconveying, he 
held that if the Serjeant should reconvey such title as he had 
from them, be it more or less, or none at all, yet beine a rela- 
tive to convey, it would have been well enough ; but here the 
recevevy being suffered according to the agreementi though 
nothing passed by it, he held the party had well performed his 
agreement, and so no reconveying nor repayment of the money 
to bemade.(l) 

(1) Hie principle of thu decuion is feet in question, and no frand is proved, 

adnered to in the .^jiiiii. cate, Iflo. 118, the purchaser is entirely without re- 

poif, which see. medy. SeeWakemmny.Du^ekeu rfRut- 

Lord Loughborough, C. in Thomat v. land, 3 Vet. S55 ; Bree ▼. Holbedi, t 

PoweU, t Cox, S94, went still farther. Dougi. 656 ; Browing ▼. Wright, S Bos. 

His l4>rdship decided that, where the & Pull. fS -, Vane v. Ld, Bernard, 

purchaser his approved the title, and Gilb. £q. Rep. 7. 
the conveyances have been eiecuted, Fraud, liowever, in this, as in all, 

though the purchase money remain in or nearly all, other cases, will authorise 

court, and have not reacheq the hands a court of equity to give relief. Amott v. 

of the vendor, the court will notim- BiMCoe, 1 ves. sen. 95; Hardmge v. 

pound such purchase money, upon the Nelthrope, Nelson, 118 ; Edwardt v. 

allegatiah, or proof, of any newly dis- N'Leojf, Cooper, 113. And to raaKe 

covered flaw in the title ; but will leave the principle " caveat emptor" apply, a 

the vendee to such remedy as he may regular, and final, conveyance must have 

have under the oovenanto in his oon^ bMo completed. Crippt v. Eeade, 6 T. 

veyanoes.^ And> if such covenants do R.606. 
not contain a warranty against the de- 

Bee, lib, 1675. B,fol, 363. The cause was heard on the third of May, when 
the plaintiff alleged, that then had been an agreement for suffering a recoveiy ; 
and the plaintiff engaged to pay the sum of 600i. within one month after the then 
next term, although a lecovery should not then have been had ; and the defendant 
ajgreed, in case a recovery were not had, or the estate tail in the premises in ques-' 
tion were not duly barasd by some other wm and moans within three years, then' 
he the defendant would, on reoonveyaoce of the premises, repay the said 60<M. to 
the plaintiff. The plaintiff paid the 600L, but the lands bargained for being U- 
mitcxl to one for life, remainder in tail, and the tenant for life refusing as the plain- 
tiff alleged, to become tenant to the pnse^, a recovery could not be sufiiered ;' 
and by a decree in thu court in November, 1668, the lands were recovered against^ 
the plaintiff by one claiming by title pamnioont, so that plaintiff could make no 
reconvevance. The defendant contenaed and proved that he onlv agreed to con- 
vey such interest and possibility in the premises as he was entitled to, and that he 
did prevml on the tenant fw life to make a tsnant to the prmape, in order to suffer 
a recovery, and that such recovery was actually suffered withhi the three years, 
and that he knew not of any title paramount that under which he cUimecI ; how- 
ever that the plaintiff never reonired more than the possibility which the defendant 
actually possessed, nor did he the defendant intend to grant more. Whereupon tlie 
I/>rd Chancellor declared he saw no cause to give any relief to the plaintiff, but dis- 
missed his bill. 
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Sir Francis Holus v. Sir Robert Carr.(I) (C. 3.) 

The defendant's father was tenant in tail^ and the defendant Covenant. 
was his eldest son and heir» and upon the marriage of his sister 
with the plaiolift he and his father enter into articles to pay 
£5000, and to secure it in manner following ; and then in oudi 
of the following articles there are these words, viz* whereas a 
fine is intended to be levied, by the defendant and his father, 
of such and such lands» they do covenant and Bgfee that it 
shall be for the security of the said portion ; the defendant's 
fiftther dies^ and the estate descends to the defendant ; and the 
plaintiff exhibits bis bill to compel the defendant to levy this 
fine ; and iq>Qn this two questions were made : 

1. Whether upon these articles an action of covenant would Vide post. Case 
lie? ^• 

2m Admitting thai it will lie, whether upon the whole matter . 
it be proper for this court to compel the execution of this 
agreement by levying the fine, or to leave the plaintiff to his 
remedy at law for damaj^sf 

To the first question^ it was. argued by Serjeant Maynard, 
that an action of covenant would well lie, for he hiid it for a 
ground, and it was agreed by the Lord Chancellor, and the 
Counsel of the other part, that wheresoever there is an appa- 
rent agreement of the parties that an act shall be done, though 
there be no express words of covenant, if the parties set to [ 4 ] 
their seals, yet it will amount to a covenant ; (2) and he cited 
tlie case of Magnard and Norwood, Hil. 13. Car. Rot. 1091. 
where there was an agreement for the payment of money, and 
thea these words followed^ viz. and it is the intent of the par- 
ses that it shall be secured bv bond; this was held to be a 
good covenant; and Bret and Cumberland ^ case, 1 Roll. 518. 
aad Pasch* 20 Car. Rot. 221. Badiall v. ScoH, termor for gQ i Rol. 5i9. 
years, if A« B. and C. shall live w> long, grants over his. term, 
and there are these words, and the said C. b living, held a 
good covenant* 

And the Attorney General and Solicitor, who argued on 
the other side, agreed all those cases, because there it doth 
appear, that thcHoe was an agreement of the parties, and he 
agreed the case of Walker and Walker, 1 Rol. 519* and he 

Cl) 5. C. Heportf temptre Fbch, 261. (2) Sic, Doe m dem, ef Miihwm ▼• 
but much more clearly and cifcoiiiitan- SaUM ; Willes, 673. 
tiallj in t Mod. 87, which see. 

said 
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said in iodentures of apprenticeshipji there are^ no w<»d8 but 
the said J. S. shaQ do so and so« and yet it was always held a 
good covenant. 

But here appears no agreement, only a recital, (3) that it is 
intended that a fine shall be levied, and that shall not make a 
covenant, for it is almost in every marriage settlement^ whereas 
a marriage is intended to be solemnized, 8cc. and yet if one of 
the parties will not marry, no action of covenant will lie. 

But to that it was answered, that the cases are not alike, 
for here in the precedent articles there is a covenant to give 
further security, and then come in these words, and so taking 
all together, certainly the intent of the parties doth well enough 
appear. 

And to this first point, it was held by the Lord Chancellor 
Finch, that an action of covenant would well enough lie upon 
these words, for taking all together by coupling (4) the cove- 
nant to secure with this (recital,) it is very plain that it was 
intended by the parties ; and he said whatsoever doth amount 
to a collective intent to do an act under hand and seal, will 

1 Hoi. 519. maCe a covenant ; as a lease made yielding and paying a rent 
to a ^tranger, though the reservation be void, yet an action of 
covenint will lie. 

Agreement eze» To the second question, it was argued that the party ought 

cuted ill Specie. ^ ^e left to his remedy at law for damages, and not to compel 
the execution of the agreement, because when the defendant 
sealed these articles he had no estate in him, and if he had 
levied a fine, it could only have worked by estoppel to extinguish 
[ 5 ] a right, and though he hath now an estate in him, yet he ought 
not to do it, having no estate in him at the time of the arti- 
cles ; and this may be dangerous in respedl that it is ten years 
since the sealing of the articles, and there may be incum- 
brances that by this means would be avoided, and here the 
plaintiff may have his action of covenant, and satisfy himself 
by the personal covenant ; and Mr. Solicitor cited Sir Bichdrd 
MinshalFs case, where there was a covenant, that all fines to 

Fine to Usei. be levied should be to such uses, and afterwards a fine is levied 
and other uses declared ; and it was held that an action of 
covenant would well lie. 

But the Lord Chancellor decreed the levying of the fine, 
for although the defendant had no estate in him at the time of 
the articles, and so if the bill had been then exhibited, it was 
not in his power to have done it, (5) yet that is no reason why 

he 

(3) See, ts to the eflfiect of a redtal, Meriv. 50S ; Smiik t. Fittgentd, 3 Ves. 

Hnpe ▼. Ldtrd Ctifden, 6 Ves. 508 ; Moor and Bea. 8. 

r. Magraih, Cowp. It ; Marquu Choi' (A') Dorm ▼. Ross, 1 Ves. jnn. 59. 

mcndely ▼. Lord Clifton, t Jac. and (5^ If the issae in tul levies a fine in 

Walk. 100; HatuU ▼. I^af, 2 Mau. the lifetime of his ancestor, mHo is then 

and Sel. 369 ; WhulUy r. WhMUey, 1 seized of the estate tail ; the ancestor 

Mcriv. 446 ; Taggart t. Hewlett, 1 himself may afterwards leTj a fine, and 

thereby 



l^r CURIA CAVCEILARIJE. 

he should not be compelled to do it, now it is in his power ; 
and it may be a question whether or no, if a purchaser came in 
without notice, the lands should be bound by this agreement, in 
equity ; and so it was decreed that the fine should be levied. (()) 
And it was said in this case, that if a man covenants to do 
a thing that is not in his power, this court will lay him by the 
heels.(7) 

thaneby bar hU itsue, tnd also Uie per- snrpriied and cireomveiitfd in the oo- 

aon to whom the iuue levied the fine.— venant obtained from him : and H&Uit 

Shep. Touch, f 6. v. Nord$u, 1 Vern. 142, was cited as 

(6) S.C. In a farther ttage of the directly in point : hot the Lord Cban- 

ftoit, upon reViTorp as it should seem, oellor (jefferies) obseryed, " Sir Robert 

against Sir Robert Carr's representa- Carr has devised bis estate for pav 



tlvcs, 1 Vern. 4S1, and 1 £(^. Ca. Ab^ of all his just debts ; and the pbuntiff's 
139»pL S ; bj which reports, it appears debt must now be taken to be such ; 
Sir Robert Carr refused to levy the fine, the law has said it is a just debt : had 
as decreed ; and died without having not Sir Robert Carr devised his bnds 
done so ; but alter devisiug his laud for for .the payment of his debts,' they would 
payment of his just debts. It was ooo- have dnoended on his hdr, and been 
tended on the part of his representa- assets in her hands, liable to have satis^ 
fives, that the plaintiff's debt was not fied the plaintiff's demand oo Sir Robert 
vrilhin the intent and meaning of .this Can^s covenant." His Lordship, there- 
provision for payment of debts, as the fore, decreed the debt* with interest, 
testator had always opposed the pay- (7) Hall v. Hardy, 3 P. Wms. 189. 
ment of it, and had considered himself 

By Rig. JJb. 1675. A-./oL 484, we learn this cause was first heard in February, 
1676, before the Lord Chancellor, assisted by Wvid and Windham, J. J. and on 
the SSd of April, the Lord Chancellor again assisted by the said Judges, pronounced 
a decree save as to the matter of the fine ; as to which he desired a further argu- 
ment: which seems to have been that here reported ^ but of which no traces have 
been discovered in R. L. ; however, in/o<. 786, we find that a eaveai was entered to 
atay ugnmg and eiuoUing the decree : and in Reg, Ub. 1676. A./oL 43, the parties 
were ordered to attend for the purpose of settling the decree. And by Reg, Ub, 
1685. A»foL 375, it is put out of doubt that the fine was decreed to be levied; as 
here reported. 



BuLSTRoD and Letchmbre. (I) (C. 4.) 

It was ruled in this cause, upon a demurrer to a bill exhibited Privilege of a 
for the discovery of deeds in the defendant's possession, and of *'*""**'^* 
the contents of other deeds which he had seen of Mr. Ding- 
ley's estate, that the defendant, being a counsellor at law, 
shall not be bound to answer concerning any writings which 
he hath seen, nor for any thing which he knoweth in the cause 
as counsellor; but if any thing came to his knowledge before 
he was a counsellor, or upon any other account, he shall (2) 
have the privileg^e of the bar, and is not (2) obliged to answer ; 
but a case was cited in Bridgeman's time, of Morris and C/ay- 
ton, that they being but scriveners should not have that privi- 

il) S. C, 1 Ola* Ca. f77. lacts known by Is barrister, or attorney, 

f) The negative has obviously been uoprofessionaUy, the claim of privilege 
here tiansposed; probably through a mere can not be maintained. — Parkkmnt v. 
typographical error. With respect to LowUn, t Swanston, S16. 

c lege ; 
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lege; and the Lord Chancellor made it a doubt,(S) if a thingf 
were revealed, under the condition of secresy, to^ one'thal was 
not a barrister, whether or no he would oblige him to answen 



(3) At present there can be no doubt 
tliat the duty of 8ecrefly(fbr as to the 
parties entrusted, it is a duty, not a pri- 
Wiege) extends to solicitors as well as 
barristers; thm confidential communi- 
cations, made during the progiess of a 



suir, should not be dirulged. is the pri- 
▼ii«ge of the client and the public, see 
Wright V. Mayer, 6 Ves. 281, though a 
contrary doctrine was held formerly; 
Maddat v. Maddu, 1 Ves. ten. 65.. 



6 ] 
(C. 6.) 



Joint-tenants. 
Hote. 



It was held by the Lord Chancellor, that if two joint-tenants 
exhibit their bill in this court, and one releases, this shall not 
in any respect prejudice the other, but he shall proceed. (1) 



Q) See Cooper'a Eq. PL 65; Boddy 
T. Aeiit, lMeiiT.564; Wrig^y.Dor^ 
Mt, S Ch. Rep. 66, For " albeit jofait. 
tenants are seiaed per mu and per tout, 
Tet to divers purposes each of them bath 
but a right to a moiety. Even where all 
the joint-tenants jom in a feofment, 
every of them, in judgement of law. 



doth give but his part**— Co. Litt 186f 
(a). And if one joint-tenant receives 
" more of the profits than comes to his 
just share or proportion," an action of 
account lies aj^inst him, as bailiff to the 
other joiut-tenant.'— Stat. 4 and 5 Ann, 
c. 16, s. 27. 



(C.6b.) 

Injunction. An injunction will never be granted upon a bill and affidavit, 
to stay any proceedings at law, till the defendant prays a dedi- 
mus, or is in contempt. (1) 

An injunction upon a dedimus must never be granted con- 
cerning the possession, (2) but only to stay proceedings at law; 
and Jordaine, a clerk of this court, was under very severe cen- 
sure for making out such an one: 



(1) Bruce v. Webb, S Meriv. 475 ; 
Edmum/s V. 5avery,3Meriv.S09; Gar- 
Ue V. Peanont 10 Vef. 461 ; Wright v. 
Braifii, t Cox, 232. But though the 
common injunction, to stay proceedings 
at law, will not be granted before an at- 
tachment for want of appearance or an- 
swer ; or till an answer is put in, and upon 
the merits, as stated thereby, the plain- 
tiff is entitled to an Injunction; or till 
an order for time to answer, or a dedi- 
muM to take the answer by commission, 
has been prayed ; yet, where the injury 
contemplated is so urgent that irrepar- 
able mischief might ensue from delaying 
the means of prevention, the court, upon 
such a case being properly supportea by 
affidavits, will grant an injunction imme- 
diately after the bill is filed, without no- 
tice, and before appeatanoe.— ^r Ed- 



word Smith V. HaytweU, Ambl. 66, 
This npecial relief applies not only to 
waste, but all analogous cases ; tHe 
whole of which, being collected in every 
book of practice, need not be transcribed 
here. 

(f ) " If there is an^ hardship as to 
the intermediate possession, it is better 
that it should fall upon the plaintiff than 
the defendanu.**— Per Lord Eldon, C. 
in Hatuon v. Gardiner, 7 Tes. 312. Still, 
in certain cases, an injunction may issue 
directing possession to be yielded up, 
quieted, or continued : but this is not 
granted upon a dedimta, but is generally 
a judicial writ, and subsequent to a de- 
cree, behifi in nature of a writ of exeai- 
tion, or haberi faciat pottemonenu-^ 
Curs. Canoell. 440. 



LojBt) 
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Lord Gray's Case. (1) (C. 6.) 

He purchased lands in his eldest son's name; the money was Tmit. 
paid by him, but the deed mentioned it to be paid by the son, ytd^'^^ucSl 
and an acquittance was given for it to the son; the father took f^ ^ 
the profits all his life, and divers testimonies there were of 
each side, some seeming to imply a trust, and others the con- 
trary. But here the Lord Chancellor laid down this maxim, 
that when a father purchases land in the son's name, prima 
facie this shall be intended a provision for the son, and shall 
never be taken to be a trust without most clear evidence and. 
proof, unless some precedent declaration can be proved ; for if ^ 
a father purchases land in a son's name, intending it a pro- Pott, Cose 36* 
vision for him, he shall not afterwards raise a trust upon this si^* 
for himself by any subsequent declaration; but perhaps there 
may be such subsequent circumstances as may imply a prece- 
dent declaration; but in this case he would give no judgment, 
but persuaded an accommodation. (2) 

(1) 5. C. More fnllj in Rq>. tanp, purchase to be an advancement, not a 

Finch, S38 ; and more correctljr from trust.^^ Swans. uM tupr^ The prin- 

Lord Nottingham's MSS. in t Swans, dple seems fully established* — Djfer t* 

594, which see. X^er, 8 Cox, 9S ; Finch v. Finch, 15 



ana 



S) The suit was not coropronused ; Ves. 43 ; pott, c. 319, p. 259. 
' a decree was made, declaring the 



^^ . (C. 7.) 

If a. B. and C. have three successive mortgajges of the same Mortgages. 
land, and C, that is the last mortgagee, buys in the mortgage P<»^* ^•^ ^^' 
of A, the first mortgagee, B, the second mortgagee, shall not 
be let in to redeem the mortgage upon the payment of the 
money that was due to A. unless also he pay what was due 
unto C, unless C. had notice of the mortgage unto B. before f 7 1 
he took his mortgage ; for C bein^ in possession, and having 
a title at law, equity will not put him out unless notice can be 
proved, for if he took a mortgage, not knowing of the mort- 
gage to B, there was no default m him. (1) ^ 

And so it seems to me, that if A. have a mortgage of lands, 
that are afterwards mortgaged to B, if A. lends more money 
afterwards upon the same mortgage, he shall hold to satisfy 
himself both sums,(2) unless he had notice of thik mortgage to 
B. before he lent the last sum of money. 

(i) Monk T. Lte, t Ventr. 357 ; pmrU Kensington, S Ves. and Bea. 83. 

Edmundt t. Pouey, 1 Vcm. 187 ; Brace But where the mortgage is evidenced 

T. Dhc&csi of MorlboTOugh^ 9 P. Wms. bj a legal conveyance, such tacking is 

491 1 WortUy T. Bkkkead, S Ves. sen. not allowed.— £f porU Hooper, 19 Ves. 

573; poet. Append, c 39. 480. In this instance, therefore, an im* 

Ji) Where the mortgage u, what is perfect assniance it more desirable than 

ed, an e^nitabU one, subaequent ad. a perfect one ; though the judgment in 

Tanoes may be tacked by parol agree- £* parte Coombo, 17 Ves. 371, seems to 

ment, or inference of such agreement, consider anch an anomaly as impossible, 
from the possession of the drads.— £x 

c2 DE 
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(C. 8.) Lord of Banbury's Gase-CI) • 

The Lord of Banbury voluntarily makes a lease for ninety* 
nine years, in trust for raising £6000 for his children,' with a 
power to revoke it with the consent of his lady and three more 
of her friends; afterwards he, having occasion for money, pre- 
vails with his lady and the other three to consent to a revoca- 
tiouy vrhich they did so far as to charge it with £9O00, which 
my Lord borrowed of Sir* Huit, and then to be subject 
to the first charge; afterwards his lady dies, this being settled 
upon her for a jointure, and the jointure settlement took no- 
tice of this power,. and the revocation, and the mortgage to Sir 

Huit; but it did not appear either by the mortgage to 

Sir — - Huit, or by the jointure deed, whether or no this re- 
vocation was total or not. 

First point: whether or no this first settlement, being volun- 
tary, and with a power of revocation, should be held fraudulent 
within the stat. of 27 Eliz. or not; and as to that, my Lord 
Chancellor held that it should not, because this was not an ab- 
solute power in my Lord, but he must have the consent of his 
lady and the other three. 
Vraod. And upon that he took this difference, that if a Man re- 

serves such a power, with the consent of J. S., who is his own 
[91 relation, dr one that may be supposed to be at his command, 
that shall be fraudulent within the statute; but if it be with the 
consent of others, as here it was of his wife's friends, who can- 
not be supposed to consent but upon very good grounds, there 
it will not be fraudulent. (2) 

And he cited Bennet's case, 19 Jac. where it was adjudged, 
that a grant of an annuity with a power of revocation, provided 
he settled anotber annuity as good,(d) was not within the sta- 
tute; and he said in that case the Lord Hobart held, that if it 
were a power to revoke with the payment of .£20 only,(4) that 
should make it not withm the statute. 

(l) 5. C. 1 Cha. Ca. t87; S Eq. aettleiiient containiDg such a qaalified 

Ca. Ab; 671. And see the first hearing power of revocation will be maintained ; 

of the caose; pmtt Append* c. 15. and the eiecutlon of the power canilot 

(f) Vott, c 136, p. 199. Where be impeached by a subsequent por. 

collosion appears, the power of reroca- chaser.— Le^fc v. Homier, Wro. Jones, 

tionwilliiotbe supported, Laoender v. 411; BnUMt v. Weierh/MU, T. Jones, 

BladvKUme, 3 Keb. 5t6 ; and the case 94. 

will be considered within the stat 27 (5) Doe t. Uar^ 4 T. R. 66. 

Efis. c 4; but where the consent of a (4) But see,Gft^ ▼. SiatOtope, Cro» 

itrai^r, appointed honA fide, is made Jac. 455, the payment most be a fidr 

Kouisite, not as a oobur, but for the be* equivalent. 



nefit of an parties to the transaction, a 



Second 
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Second point: he lield Jiere was a gufficient notice, for Notice, 
although the conveyance, that mentioned the revocation, did 
not recite it in Iuirc verba, yet when there was notice of a revo- 
cation, the parties ought, at their peril, to inquire into the exe- 
cution of it; and he said it was held in my iJord Crawly*^ cas^ 
that where there is notice of a power to revoke, the parties, at 
their peril, must look to the execution of it. 

And he said that where a man doth, with good advice, voAf 
an honest settlement for the support of his family, if it were 
not fraudulently made, it shall not be set aside without great 
circumstances. (5) 

Wheelse 

(5) CMbUer. PariB0r,Cro.Jae.158; iMt, Cowp. 4St} Vif ▼. RMllec/M, 
Nmrn t. Ptowtt, 6 Ves. 758; Wktdcr Cowp. 705. 
▼. Cmnfl, Amb. If 1 ; Cadcgam r, Ka^ 

Reg. Ub. 1675. A. fcL fOt. 415. 795. On Uie fid of November, 1675, the 
Lard Kee^r decreed interest to be paid on the portions secured to the chiMren, 
Irom the time of the father's death ; and that the tmstees shonid, in cooTenient 
time, sell or demise so mnch of the manors and lands as would ruse the said portioni. 
On the S9th of Norember the sale of the premises was stajed ; the Countess 
Dowager of Banbury offering to pay the portions and praying that the trtistees 
mi^t convey to her their interest in tlie premises: which was resisted by the 
plainttffs, on the ground that the Earl of Banbilry and his first wifSe, previous to 
their marriage, executed an indenture of settlement, whereby his said first wife was 
empowered to diarge £6000 upon the said premises by her will ; and that she had 
duly made such charge, under which the plaintiffs claimed £9000. On the 9th of 
July, 1676, the cause again came on before Finch, then become Lord Chancellor, 
wJMm it appeared, that by, the marriage settlement executed on the Earl of Ban- 
bury's first marriage. It was agreed, that if the said Earl, or his heir, or such other 
son to whom the reversion or remainder of the lands, expectant on tiie term of 
ninety-nine years, created for raising portions, should appertain, shonid pay any 
•um or sums of money, not exceeding £6000, as Lady Isabella, (tlie Emir$ first 
wife,) by any writing, signed and sealed by her, and testified by two or more wit- 
nesses, or by her last will and testament, should appoint, then the said term of 
ninety-nine years to be void. And the smd settlement contained a proviso, reserving 
power to the said Earl, during the joint lives of him and the said Lady Isabella, 
and with the consent of her and the said trustees, to revolve any, or all, of the said 
uses ; and by the said consent to detlare new uses. And die Earl having occasion 
to borrow £2000 ; to enable him to make a security for repayment of the same, be 
did, by consent of the parties aforesaid, and according to the power reserved, re- 
voIie and make void all the uses of the said indenture of settlement, and granted 
a mortgage upon the said estates for security of the said £t000 and interest there- 
on, but, subject only to the said security, the said estates were to be bound by the 
same trusts apd uses as expressed bv the said marriage settlement Lady Isabella, 
by a deed in writing, which she declared to be her last will, signed by her, and exe- 
cuted in the presence of thrre witnesses, did appoint £6000 to be paid in perform- 
ance of the power to her reserved as aforesaid, under which appointment Lady 
Anne Briscoe, one of tlie plaintifTs, was to receive £3000. The plaintiffs there- 
fore prayed, that the trustees roi^t be decreed to perform the trust ; as well in 
disposing of the sid. mortgaged lands, by lease or sale, for raising and paying the 
said £)!000 and interest in discharge of the said mort^^^e, as also for raising and 
paying the said £6000 according to the terms of the said marriage settlement, aud 
the disposition of the Ladv Isabella, as ^forei^d. In replv, the Countess Dowager 
of Banbury and her children insisted, that the deeds aforesaid were gained by 
force or fraud; and void against the defendants, who were poo:hasers upon con- 
sideration of marriage and a marriage portion, for that the said conveyances were 
purely voluntary, and also contain^ a power of revocation, and so were void by 
the express letter of the statute 27 Elis. The defendants also denied notice of the 
trusts of the second lease, which, however, thfy contended was nothing more than a 

forthiT 
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. fiirthpr lecoflt^ for tbe SMM ram of £$OQ0, Ibri^ng wliich the fint lease was 
miide. llie llord Cbancelior dedwed, be saw no cokmr of fnod. which ahoald in- 
ddce him to set aside the conTe^ances under which the plaintiflfs claimed, as being 
gained bj actual force or fraud; nor could the convejances be adjudged fraudulent 
odIy because thev were volnntarj, it being bard to suppose they were made with 
an mtent to deceive the children hy a second marriage, of which at tiie time there 
was no probability. And to the fraud in law, ariwig hy the power of revocation* 
which the statute makes void against a purchaser, his Lordship considered the con- 
veyances in question as no ways within the intent of the statute 27 Eliz.; for the 
mischief intended by that statute to be remedied, was secret convevanoes and dor- 
mant powers of revocation ; but where settlements are public and notorious, and 
jnade so by the multitude of parties and the privity of several families ; there, 
though a power of revocation, with consent of fnends, be anneaed to such a deed ; 
this can only be understood as meant for the convenience of the fismi^ in case of 
sudden accidents. And liis Lordship added, if the defendants had much relied on 
this objection, they would not have taken pains to avoid notice of these settle- 
ments, for notice of a void or fraudulent conveyance is not material. Nor was it 
material that the second lease was merged^ in the fce simple, for it would stilt snb- 
' sist in equity : and though die defenduits denied notice, yet bis Lordship was of 
opmiou tliat notice of a power of revocation was notice sufficient; and that there 
was no colour to suppose that but one sum of £6000 was intended to be secured; 
for the first £6000 was settled on daughters, but the second £6000 plainly might 
have been given away to strangers. His Lordship did therefore decree, that the 
plaintiff should have the equity of redemption of the said mortgage upon payment 
of the principal sum, and interest; and that the plaintiff shoold also have his costs 
in the several suits at law, and m this court, concerning the said mortgage. And 
that the surviving co-trustees, under both the said indentores of settlement, shoold 
execute their several trusts, and assign both the said terms therein limited to the 
plaintiff Briscoe, to the end that he mi^t ruse money for the payment of the sum 
of £6000, and interest, to himself for his wife's portion, according to the said trust ; 
and also for the payment of the sum of £5500 (being the sum as yet proved to be 
disposed of by the said Lady Isabella, out of the said £6000) for the use of himself 
and the other legatees. By Reg, Lib, 1676. A. foL 45, we learn that this decree 
was affirmed, on a rehearing, the f 4th day of October, 1676» as reported abofe. 



(C. 9.) Wheeler v. Whithall & al'. (1) 

Jo. Wheeler, having five daughters, devises his lands to 
William Wheeler his son. and the heirs male of his body, re- 
mainder to William Wheeler and his heirs, upon condition 
that he should pay £500 to such of his daughters as should be 
then living. 

And if Sir William Wheeler should refuse to pay the ,£500, 
then he devised it to his daughters and their heirs. 

Sir William Wheeler dies, living William Wheeler the son, 
who was tenant in tail, and devised this reversion to William, 
the son of his cousin Jo. Wheeler of B. whereas his eldest soa 
was named Andrew ; William Wheeler the son dies without 
issue ; Andrew the last devisee refused to pay the <£500 to 
,the daughters for three years, but now proffered to pay it. pro- 
vided he might have the land. In this case two questions 
were stirred, 
r 10 1 }' Whether Andrew should take by the devise, being 
ri aA misnamed i and for thi^t it was held clearly that he should. (2) 

2 RoU. 44. ^|X g^ Q^ 2 Eq. Ca. Ah. 360. the legatee were mistaken ; yet Uie le- 

(«) In Beaumont ▼. Fett, 2 P. Wms. gacy held well given. See Cartku v. 
140, both the christian and surnames of * CareUu, 1 Meriv. 384. 

because 



Misnomer. 
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because though his christian name was mistaken, yet there 

ivas certainty sufficient to ascertain bifla». and that was so clear 

that the counsel did not much insist upon it. 

. But the great question was, whether or no, when Andrew 

had forfeited his estate by refusal to pay the money, he should 

now in equity be admitted to tender the money and damages^ 

and be restored to the estate, as a mortgagor should in case of 

a mortgage forfeited i 

. And a case was cited between WalUs and Grymes, (S) Forfeiture bj 

'where the condition for payment of the money was precedent ^i*^**. **f • 

to the estate ; and yet, though the money was not paid in ^""'^'^^ 

time, the party was relieved here. 

Another case, between PuUston and PuUston (4), was cited, 
where a devise was to his wife, of goods, 8cc. for the payment 
of his debts ; upon condition, that if A. did pay the debts in 
«uch a time, he should have th^m ; A. did not pay the money 
in time, and yet he had relief here for the goods, upon pay- 
ment of the money afterwards ; because in these cases the 
condition is looked upon as a security only for so much moneys; 
and where it is so this court will give relief. 

And Keck said that the difference was taken up by the 
Lord Chief Justice Hale, in the case between Fry and Par^ 
ter, (5) between a condition for payment of money and a col- 
lateral condition ; for where the condition is collateral, as it 
was in that case, not to marry without the consent of such a 
person,'there the marriage without consent is an absolute for- 
feiture, if there be a limitation over, because there can be no 
recompence given for that ; but where it is for payment of 
money, though the money be not paid at the day, yet payment 
afterwards with damages is a satisfaction. (6) 

And that was the reason of the case of Davis and Hatton, 
for that was a marriage without consent, and a limitation 
over ; and there this court will give no relief against the person 
to whom the estate is limited over. 

But note ; if there be no limitation over, such a condition is 
only in terrorem. (7) 

And in this case the Lord Chancellor held, that this condi- 
tion being for payment of money, although in strictness of law 
the estate were forfeited by the non-payment of the money, 
and although there were an express limitation to the daughters, r \i 1 
yet this was but as it were a mortgage or security for money, 
.and the daughters being paid the said money and damages, 
they were at no damage ; and so decreed that Andrew paying 
the same should have the land. 

, 89. 1 Mod. SOO. 85 ; Bamarditton ▼. Fane, 3 Vera. 366; 

. Finch, lis. pctt, c. 99^. p. 320. 

. 143. (7) Vide pott, c. It. p. SO. c. 89. p. 

(6) Pi^fhuM V. BampJUId, 1 Vcru. sa 1 Fonbl. Tr. Eq, 3d9, iiote. 

Phillips 
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(C. 10.) Phillips v. Phillip8.(1) 

One W. p. wm uncle both to the plaintiff and defendant, 
and having lent the defendant two thousand pounds, he makes 
his will» and by it doth devise, that after his debts paid, the 
residue of all his goods, chattels, debts, shipping, &c. shall be 

Moiety devbed. divided betwixt the plaintiff and defendant, his nephews, and 
makes the defendant his executor, and dies. The.<|uestion is^ 
1. Whether or no this .£2000 should be thrown mto hotch- 
pot amongst the testator's estate, to be divided betwixt the 
defendant and the plaintiff, with the residue of his goods, or 
whether the defendant should not have a moiety of the residue, 

1 Cro. 375. besides this ^2000, because this debt was extinguished, as was 

(Cro. Cv.) objected, by the defendant's being made executor ? 

And to this it was argued, that although, as it was agreed, 
a debt due from an executor should be assets in law (2) to a 

A&sets. creditor ; and so. in equity, if a particular, sum were given for 

a legacy, and there were not assets besides, it should be assets 
for this legacy : (3) yet here it was urged by Mr. Attorney* 
that this case differs from that, for there is an apparent intent 
of the testator, that the -legatee should have so much; but 
here is only a devise of the residue after debts, and no apparent 
intent that this £^000 should be computed in with the resi- 
due ; and then the debt being in law extinct, Uiere is qo rear 
son to revive it when no intent of the testator appears.^ 

But the Lord Chancellor held clearly that it should not be 
extinct, but should be cast in with the residue of the estate!, 
especially in this case, where debts are particularly mentioned ; 
and this was a debt at the time of the making of the will ; and 
if the word debts had not been in, I believe it would have 
been all one, but that made it more strong. (4) 
[ 12 ] And it was averred in this case, and agreed per Cancellar', 
that if an executor have a. lease for years, determinable upon 

As9i'ts. the life of J. S. which is by a reasonable estimate worth «£200, 

if the executor will not sell this, but keep it, and J. S. dies ip 
a short time, yet he shall answer the value of it at the time of 
the death of the testator ; for it was his own fault that he 
would not sell it; (5) and so,. on the other hand, if he should 
keep it, and J. S. should live fifty years, he shall answer for 

(1)5. C. Kep. temp, Fipch, 410. (S)SimmMUT.Gtttterufjre,13Vet.«64. 

and 1 Cba. Ca. i9t, diffefently sUted (4) BrowH w, Selwyn, Ctu temp. TaJb. 

OS to the circumstiiiioet ; but agreeing ?40. 

as to the 4|muciple established by tbc (5) Jenkins ▼. Ptomer, 1 Mod. ISt. 

decree. but it sliould seem that all the circum- 

(S) Witnl^ord v. WanJford, 1 Sallt. stauices ou^bt to be taken into account, 

d05. but the action at law is gone, and before deciding whether the executor 

diough tlie dut^ reoiains, it must be did, or did not, exercise a sound dis- 

sued for in equity, or in the spiritual cretion. — Blue ▼. MarthaU, S P. Wms. 

couru Ftud V. Rumity, Yelv. 160; S8« ; PoweU ▼. Evtm$, 5 Vos. a43 ; 

Hudion V. Jlml$on, i Atk. 461. Ckambcn w. Minchm, 7 Vcs. 200. 

no 
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no more, (6) becaose h^re is a contingent gain : but it might 
have been a loss ; and as, if it had been damnum, be should 
have born it» so being gain he shall receive it. 

Another point was, whether plate should pass by the name Honwhold- 
of household-stuff; and it being plate that was in co°>°^<w p^ r%^ 75. 
use about the house, the counsel would not stand upon it but 
that it should ; but if it had been plate laid up, it seemeth that 
it should not. (7) 

Another point was, the testator had lent the plaintiff £400, Property, 
and after did declare that he had given it him ; whether Urn 
should be put in hotchpot : (8) and per Cancell' it shall ; for 
if it were a debt at first to the testator, he shall not afterwards 
talk himself out of it. 

(6) This is more than doubtful ; an replace it ."— Pitfy t. Siace, 4 Vet. 6ff . 

eiocotor is ^luiit a trustee ; And " on^t (7) Stuart t. Margvii of Bute, 11 

not to derive any adTantage himself Yes. 666. 

from the trust property." — Rocke v. KeUy r. PowUt, Arobl. 60S, estab- 

HarU 11. Yes. 60. and if he gains, by lishes, that it is not the fact of the plate 

any speculation, " all bis gains are, being commonly used, or not, which is 

upon ordinary principles, for those who to decide whether it will, or will not, 

■ne entitled to the trust property." Ex pass under a bequest of household fur- 

parte James, 8 Ves. S60. " If he will niture ; however infrequent the use, 

take upon himself to act withTegard to still, if it is suitable to the rank of die 

the testator's property in any other man- testator, it will be wcU bequeathed by 

ner than kiis trust requires, an executor tliese words. 

puts himself in this situation ; that be (8) This seems the point in the case, 

cannot possibW be a gainer bv it ; any to whfch the before cited reports, in 1 
gain must be for the k^nefit of his eetttii , Ch& Ca. and Rep. temp, Finch^ appear 

que trutt t and if there is any loss he must principally to advert. 

Reg, Lib. 1676. B. foL 204. On the hearing of this canse on the fOth of No- 
▼ember, the court dedared itself full y satisfied, that the executor's debts were not 
discharged, but that the same ought to come into account, and be made good to the 
pUintiff, according to his proportion ; and the court was also satisfi^i, that the 
said 400<. which the plaintiff doth demand as a gift, is a debt, and ought to be 
brought into the account as such : and the court therefore ordered and decreed, 
that the said parties should come to an account before a master of the court, upon 
whidi account the defendants, the executors, were to stand charged with all the 
estate the said testator died possessed of, and which has come to the hands of them 
or either of them ; and also ordered that the said defendants should bring into ac- 
count the said tJCloOL and what other debts are owine by the said defendants to tlie 
aaid testator, with interrst for the same : and that £e said 400L which the plain- 
tiff claims as a gift should also be brought into account as part of the said testator's 
estate, and thst there should be a division and distribution thereof, together with 
all other the testator's estate, according to ,the will of the said testator. And it 
appearing tliere would be a considerable sum of money coming to the plaintiff on 
tlie account, and his counsel praying that some money be forthwith paid to him, 
it was fortber ordered, by consent of both parties, that the defendants should pay 
to the plaintiff the sum of lOOOf. in part payment of wliat shall appear to be due 
to liin on taking the said account. 

y"*~" (C.ll.) 

In a case (I) between the heir and executor of a mortgagee, who Money upon 
should have the money due upon a mortgage forfeited, which « mortgage, 
was made to the mortgagee and his heirs, it was declared by J^**^,^^ 
Lord Chancellor Finch, cutorsbaU 

1 . That when, upon a mortgage, money is made payable to b«ve it. 

(1)5. C. t£q.Ca. Ab.4t9. 

the 
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Pott, Case 17, the heir or executor, there before the day, or at the day of pay- 
^'^ ment, the .mortgagor hath election to pay it to which he 

pleaseth ; (2) but after the day of payment is over, and the 
mortgage forfeited by law, though equity doth give the 
mortgagor relief, so as upon the payment of the money he 
shall have his land ; yet equity will not revive the election of 
the mortgagor to pay it to the heir or executor ; but then he 
shall be forced to pay it to the executor, because it came out 
of the personal estate of the testator, and thither it shall 
return. (3) 

But if in the mortgage neither heir nor executor be men- 
>tioned, then after the death of the mortgagee the law deter- 
mines it to be paid to the executor. (4 j 
And in this case the money was decreed to the executor, 

(i) But, eren in this case, if the (4) For since a mortgage has been 

mortgagor eieicises his light of elec- considered, in equtj, a mere personal 

tioD, and pays the money to the heir, contract, it follows that tlie mortgage 

the heir is a trustee only tot tlie execa- money is to be deemed personal estate ; 

ioT.'-KetuUd T. Mieljuid, Bamanlis. until foreclosure, or a release of the 

Cha, Ca. 50. equity of redemption, and actual pot- 

(3) TunKT's Case, 2 Ventr. 348; poft, session obtained by the mortgagee. — 

c. 183, p. 143. AwdUy r, AwdUy, S Vem. 193. 

(C. 11 b.) /^^ 

Trustee refuses. Nota. That it was said by Lord Chancellor^ that if an 

^U ^315 ^^^^ he made in trust for three persons^ and two refuse, the 

other shall have the whole trust. (1) 

But Seijeant Maynard held the contrary, and said it was not 

like an estate at law passed by deed, for there, when one of the 

parties refuses, the deed is void as to him. Sed quaere dif- 

ferentiam. 

^1) This, possibly, is one of the un- tion was applied to a devise to eiecu- 

finished memoranda which have sub- tors to sell, it is in exact accord with 

jected these reports to criticism : the the stat ^1 lien. 8. c. 4. 
passage should, probably, be read Urns, Serjeant Maynard's objection (how- 

*' if an estate be devised in trust to (not ever groundless) seems to con6rm the 

/or) three persons, and two refuse to conjecture, that the trust was created by 

act, the other shall execute the whole wiU* 
trust." If, as seems likely , the observa- 



(C. 12.) ^^R- Rushwokth's Case. 

Mortgasee re- Xt was held that if a college lease be mortgaged, and the 
newsalease. mortgagee renews his lease, that this shall be for the benefit 
of the mortgagor, paying the mortgagee his charges ; and per 
Lord Chancellor the lessee of a college, &c. hath a tenant- 
right in France and all other places almost but here, and die 
college are bound to let him renew, but the law is not so here ; 
but however the mortgagee here doth but graft upon his stock, 
and it shall be for the mortgagor's benefit. (1) 

(1) *Mf trustees, mortgagees, or otbef persons interested, obtain a renewal; 

tlie 
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Uw new tnte it alwsyt tubjeet to the AmbL 719; Whthme ▼. 7%W. S Ball 

tnutfl and Jimitations of the old lease, and Beat t05 ; RtrndaU v. RtuteU, S 

Though they are not obliged to renew, Meriv. 196 ; Pichaing v. Vawta, 1 Br. 

jet when done it is a coutlnaation of 198 -, pott, case 131, p. 116. 
the old lease.* Raise ▼. Ckiehetter, 

CocKEs V. Sherman. [Sherman v. Cox et al',] (C. 13.) 

Five successive mortgagees of the same land ; the fifth mort- Sobscquent 
gagee buys in the three first mortgages, and then exhibits his -JJ^f SJ^^ent * 
bill against the mortgagor to exclude him of his equity of re- mortgage, 
demption, and hath the land decreed to him absolutely. 
In this case it M'as held per Finch, Chancellor, 

1. That the fourth mortgagee had an equity of redemption. Ante, Case 7. 
but yet he should not be let m to redeem unless he satisfied C^'*"* ••*•) 
the fifth mortgage, which was subsequent to his, as well as 

the other three that were before it ; for when a purchaser or 

mortgagee lays out his money bona Jide, not having any notice 

of the incumbrances, he may fortify his estate and title as well 

as he can, and when he hath got a title in law in him, as here 

he hath by the precedent mortgages, this court will never take 

it away from him, without reimbursing him all his money that 

he is out upon it. And if the purchaser have notice of the [ 14 3 

incumbrances at the time when he buys in the precedent Notice. 

mortgages, it is not material, so that he had it not at the time 

of the purchase. (1) 

2. It was held, that if there be two mortgages, and a man 
having notice of them will come and purchase and buy in the 
first mortgage, and so endeavour to defeat the second mort- 
gagee, in this case the second mortgagee shall be let in, upon 
payment of the first mortgage money, without any regard to 
the purchase money, for else by this means any man that is a 
second mortgagee might be cheated, and have no remedy. 

' 3. It was held that the foyrth mortgagee was not concluded 
by this decree, being never made a party to it ; and although 
here be a great mischief on one hand, that a mortgagee, after 
a decree against the mortgagor to foreclose him of his equity 
of redemption, shall never know when to be at rest ; for if 
there be any other incumbrances he is still liable to an account; 
yet the inconvenience is far greater on the other side, for if a 
mortgagee, that is a stranger to this decree, should be con- 
cluded, he would be absolutely without remedy, and lose his 
whole money, when perhaps a decree may be huddled up 
purposely to cheat him, and in the mean time (he being paid 

(1) Tacking is allowed, eren Uu pern- Totcd the whole of the 17th chapter of 
demte, up to the time of a decree to his Treatise on the Law of Vendors and 
settle priorities ; till which time the Purchasen ; to which the reader !s re- 
straggle for the tabula in tun^irogio may ferred, in order to avoid swelling these 
be continued. Ex parU Kntn, 11 Ves. notes, by multiplied references to a book 
619« What shall be deemed notice, is which is in every professional man's 
a qaestiou to which Mr. Sugden has de- hands. 

his 
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hk interest) may be lulled asleep; and think nothing of it; 
whereas on the other hand there is no prejudice but being 
liable to the trouble of an account ; and if so be that were 
stated bonajide between the mortgagor and mortgagee, in the 
suit wherein the decree was obtained, that shall be no more 
ravelled into, but for so long shall stand untouched. 

Another point in this case was, here was a judgment that 
was given by the mortgagor, precedent to the fourth mortgage^ 
and was for security of four hundred pounds, but was satisfied 
before the fourth mortgage was made, and the bond delivered 
up upon which it was obtained, but after the fourth mortgage 
made, the conusor of the judgment borrowed four hundred 
pounds more, and three years after tlie lending of the money. 
It was declared that this judgment should stand for security 
of that money ; and afterwards this judgment was extended, 
and the fifth mortgagee buys in the extent of this judgment. 
r 15 1 Resolved, that this judgment should be set aside (2) as to 
the fourth mortgagee, and should not stand in his way, for 
when the judgment was once satisfied, and kept a foot, it was 
in trust for the conusor ; and when money is advanced after- 
wards, and no mention of this judgment at the time of the 
lending, this declaration afterwards shall not keep it on foot to 
defeat a purchaser ; but if so be the creditor had lent this 
money at first upon the prospect and security of this judg- 
ment, perhaps it might have been otherwise. 

(i) Had the judgment never been subsequent jadgment, but a meri jodg- 

■atisfied, but doly kept on foot, the ment creditor cannot tack a mortgage, 

mortgagee might have tacked it ; Baker not having contracted originaUv iot an 

V. Harrit, 16 Ves. 401. The distinc- estate in the land : and therefore can 

tion, a^laid down in Ex parte Knett, ubi onljr be entitled to an eltgU, 
tupri, 18, that a mortgagee may tack a 

By Ueg» Lib, 1676. B. fol. 187, it appears, there were several other defendants 
in this cause, hot Cox andTrinder only were brought to the bearing. The matters 
in dispute were as follows. The plaintiff's testator, in 1653, lent £400 to one 
Robins, for repavtuent of which the said Robins and the defendant Trinder were 
jointly bound. Robins, in 1655, borrowed a farther sum to make up the debt 
£800 : upon which the said bond was delivered up to be cancelled, and to secuie 
payment of the £800, Robins gave a mortgage of the lands in question to the 
pifuntjff 's testator, with a proviso of redemption, and made oath that the said pre- 
mises were free from incumbrances ; and also gave a statute for further security of 
the said debt In Mich. T. 1657, the plaintiff's testator lent Robins £ff00 moxe, 
for which, in the same term, he ^ve a judgment; and also covenanted, that, in case 
the said £200 should not be paid at the time agreed on, he would, within one 
month after default, sell so much of the lands as should be sufficient to satisfy tlfe 
whole debt of £1000 and interest. The money was not paid, and die mortgage 
was forfeited. The plaintiff in 1664 (bis testator having died two years previous 
thereto) filed his bill in this court to obtain payment ; when Robins, by his answer, 
discovered several precedent mortgages and incumbrances ; and amongst others that 
Dr. Ingelo had a mortgage upon the said premises ; and thereupon the plamtifP, by 
the direction of Robins, paid £520 to Dr. Inselo, whose term was th«i*«aiigned 
in trust for the plaintiff. The defendanU insisted, that the said Robms was fur- 
ther indebted to the defendant Trinder, bond fide, in the sum of £l600, and on 
the SSdof October, 1653, gave a bond for payment of the said £1600, upon 
which judgment was ubtaiued in Mich. T. tlicii followuig : that Robins in October, 

1650, 
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1650, mortgftgtd tlie saU prsndse* for jCfOO to om Simth ; and in Norembet, IdSO, 
deniscd pan of the tald proniiea by leue to one Partridge, for forty vears, for le- 

caring a debt of £300 : that tha mortgage to Partridge being forfeited, he, in 
March, i 666, assigtied the same to one Browning, who, afterwanls, finding oat the 
aaid prior mortgage to Smith (whereof he had no notice before) to be unaatiafied, 
he procured the same to be asngned to him ; and in 1666 exhibited his bill in this 
court again^ Robins to have bis money, or that the equity of redemption might be 
foreclosed ; and, the money not being pud, the premises were decreed to the said 
Btowaing ; which decree is signed ami inroUed ; and the premises were absolntely 
iiestcd in Browning, from whom the defendant Cox purchased the same ; that die 
defendant Trinder, the cognixee of the said judgment for £1,600 for good con- 
nderation, did in 1666 assign the said judgment to one Hawkins, upon which the 
premises in question were extended ; and the said HawUns obtained a decree inr 
this court for the premises in his holding ;, and thereupon Hawkms* for a full and 
valoab/e consideration, assigned to die ^fendant Cox the said judgment, extent, and 
decree ; and the said Browning assigned to the said Cox the said two mortgages, and , 
said decree of foredosore. The plaintiff urged, that the question ai to the mort- ' 
gages and tlie judgment were quite distinct ; that the judgment was only a coonter- 
security to indemnify Trinder against the lx>nd in which lie had joined, as afore- 
said, to the plaintiff^ testator; which bond being satisfied and cancelled, Trinder 
ought to have aclmowledged satisfaction upon the said judgment ; and that althou^ 
the defendant may be entitled to be paid what is due on the said mortnge to 
Browning, (which the plaintiff offered to pay) yet there is no reason why die said 
judgment should take place of the plaintiff's chiim, the defendant Cox baring had 
notkeof the plaintiff's interest before he took in the said judgment; and the 

Slaintiff contended, that, notwithstanding the said decree of foreclosure, he ought to 
e let in to redeem the premises. And the court declared itself satisfied, that the 
said sereral decrees were gained by contriTaoce of the defendant Cox ; and that the 
said decrees ought Jiot to foreclose the plaintiff's equity of redemption of Browning's 
nM>rtgage, and this without paying the money due on-Uan^ins's judgment, which, 
as far as the plaintiff is concerned, ought to be looked upon in equity as satbiied. 
The court did therefore decree the said judgment, and^ the extent there9nV Ho be 
set aside, as to the plamtiff's security ; and a perpetual injunction to be awarded 
to stay all proceedings at law on the said judgment, as to any lands liable to any 
of the plaintiff's securities, now in question : and tliat the plaintiff should be adi- 
mitted to redemption of Browning's said mortgage, notwithstanding the said decree 
of foreclosure ; with this nevertheless, that the account then taken should be in na- 
ture of a stated acoount, and the sums therein computed as due for principal and 
interest shall, from that time, be taken as a principal sum : and that the defendant 
Cox should discount all profits of the said premises received by him ; and, upon 
payment of what Is due on the said mortgage, should convey the said mortgaged 
premises to the plaintiff discharged of all incumbrances : and if the money was 
paid, then no costs to be allowed to the defendant Cox ; but if the money was not 
paid, at the time to be appointed by the master to whom it was referred to take the 
accounts, then the plaintiff's bill to stand dismissed, witii costs to be paid by the 
plaintiff. 
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IN CURIA CANCELLARtM. (C. 14.) 

0) A BOSDVf^ in quadragintalibris, conditioned for the pay- Quadraginu 

inent of i^lSO. proquadrin- 

gentis. 

(1) The title of tiiis case is StMms v. S Ves. 580, Lord Bedesdale, then Soli- 
Barry, aoeordiog to Rep. temp. Fmcb, citor General, observed, " Freeman's 
415, or Simi v. Um, as stated in t B«port is by far the best" See. also, 
Cha. Ca. tS5. All the reports agree in the Lord Chancellor's judgment in the 
the leading principle, though differing case last cited, which established the au- 
in drcumsunces ; and iu Bum v. Bitni, tiumty of the present decision. 

The 



yS^ DS TERM., S. HILL. 1676. 

The court decreed tins to be good pro quadringenHst by 
reason of the greatness of the sam expressed in the condition, 
though no money was proved to be lent upon it. 

And by Lord Chancellor, if it had been quadragenta, it had 
been good in law for £4O0, 

And it being decreed good for £400, the court said it should 
have all the effects of a bond* and the obligor being dead, in 
this case they decreed it should charge the heir, as far as his 
assets, as well as the executor ; and that it should be satisfied 
by the executor before any bond upon which judgment was 
not obtained before the day of pronouncing the decree ; but 
the court admitted, that judgments upon bonds obtained after 
the subpcena, and before the decree, should be preferred before 
it, though the contrary was pressed. (2) 

And in this case Keck cited the case of Savage and 
Brown,{S) where a seal being broke off a bond, this court 
decreed it good, and that after it was decreed good it ought 
to have all me effects of a bond to charge an heir, 8cc. But 
if heirs be not mentioned in the bond, this court will not 
charge an heir. (4) 

(t) Perry r. PkiUp$, 10 Ves. 34; (4) Crming v. Himor, 1 Vern. 180. 

fMit» €• 54, p. 49, lu 5, and c. 114, p. But an heir, Uiougb not named in arti- 
lOS. cle« of agreement, by which his ancestor 

(3) Rep. lemp. Ftncfa, 1S4. covenants to convey real estate, u boond 

thereby, pott, c S74, p. 199. 

[ 17 ] — — 

(C. 15.) Lord Mulcrave and Sir Jo. Mounson. 

Fine by tenant FiRST point^ Mrhether, where there is tenant in tail of the 
tn tail. ^f^ ^f ^^ i^^Qg^ ^j^ ^ remainder in the crown, and he levies 

a fine to the king, whether this be restrained by the statute of 
34 H. VIII. (c- 20.) 

And it was held per Cancellar', assisted with the Lord 
Chief North and Justice Jones, that it was not,(l) but that 
this fine should bar the issue; for it appears bj the preamble 
of the statute, that it was made to prevent the alienation by 
tenant in tail ; that the memory of the king's bounty might be 
preserved, and where the estate comes wholly back to die 
king, there it is in the kind's power to preserve the memory 
of his bounty, either by giving it back to the same party, or 
what other way he pleaseth. 

And the Lord Chancellor said, this point was adjudged in 
the Earl of Northumberland's case, 5 Jac.(2) 

(1) See Co. Litt. 372 (b), where the this kind is tlie only perpetnity which 
doctrine laid down is in oonforroitj with can possibly be created, withoat the aid 
the text above. of the legislature." 

Mr. Craise, 5 Dig. tit. 36, s. 45, says, (<) Moor, 337. 

" it is obserrable, Siat an estate tail of 

Second 
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Second point : the king leaseii a raanot' zmA mincB, and Onnt of Uio 
withal grants that the lessee shall have thesele vesdingof ^"^ 
alum, reserving out of the premises <£lO»000 per ann« to 
himself, and «£l640 per ann. to the Lord Mulgrave. 

The question was» whether or no this grant (being void for 
part«(d) vi2, for the sole vending of. alum,) shall be void- for 
thercAt? 

If it were in the case of a common person, it was held that 
it might be good for part, and void for part, although the re^ 
servation was entire ; jis the Lord Chancellor put &e case, if 
a man lease land and a stock of sheep^ and all the sheep die, 
yet the rent shall continue. 

But it was ur^ed here, that the king is deceived in his grants 
for here it is plam that he did intend to grant the sole vending 
of alum, which he could not do. But Sir J. King took a 
difference, where the king is mistaken in matter of fact, there 
hb grant shall be void, but not where he mistakes the law, and 
cited the Lord Chandos^s case, 6 Co. 55.(4) i Co. 43. 

But the court seemed to incline that the grant was void, it 
appearing upon the face of the grant, that the king was de« 
ceived in the very substance of the grant, and the rent being 
entirely reserved out of the whole. Sed curia advUare vuli. 

(S) Mooopoltca are restnined by the and divers oUier acts of parliameDt" 

common law ; East India Company t. 2 Inat. 63. * ^ 

Sandyi, Skinner, 165. And also are (4) The King ▼. Kemp, Skinner, 446. 

*■ against the liberty and freedom de- The King t« the Bishop tf ChetUr, ibidi, 

clared and granted by Magna Chairta, 655. 
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Cawkry [Ceayker] r. I^arrett. (C. 16.) 

A. LEAVES <£ 1,600 to his wife, to distribute (if she should Power to a wife 
marry again) amongst his children as she should think fit,(l) todistribotethe 
and dies, leaving three daughters by her, and one by a former should ?iink fit 
venter; the wire marrieth, and after marriage disposeth of amongst the 

children. 

(1) Maddism f . Andrew, 1 Vei. leii. (thoagh c. S7d. p. 199, port, is emUr^) : 

59 ; Bos T. Whiibread, 16 Ves. SS ; but " the great difficulty is to say, in 

Butcher v. Butcher, 1 Ves. and Bea. 79. *' each particular case, what is illusory, 

establish the doctrine, that, in such " and what is not." Spencer v. Spencer, 

cases, uneaual appointments, if not il- 5 V«s. 368. 
lusory, will be supported in equitv 

£l,i50 



18 DB. TERM. PASCH^ 1677. 

<£]»450 amoQgflt her own three daughters, and only £50 to 
the plaintiff, who was a daughter by a former venter. 

And it was argued at the bar (and I think the opinion of 
the whole bar was) that these words, '' as she should think fit," 
did give the wife a power of disposing unequally, or else they 
must be void, and if they be once admitted, there can be no 
. bounds set to that inequality ; but she may give as much as 
she will to one, and as little as she will to another; and for 
that they cited the case of Auditor Oldisuxnih and Sir WiU 
Ham Juxon, executor to the archbishop, who left «£ 1,000 to 
be distributed by his executors amongst his servants, as he 
should think fit, having respect to their quality and condition; 
and he having some pique against Oldisworth (who was 
secretary to the archbishop) gave him but £50 and gave the 

Ftost, Case 101. coachttuin £\50, and Oldisworth preferred a bill in the ex- 
chequer, but could have no relief; which was said to be a 
stronger case than this, because of the words '' having regard 
to their qualities/' 

[ 19 ] And it was said that the marriage could not alter the case ; 
for a feme covert might execute a power, (2) miffht be attor- 
ney to her husband, (S) and in some cases, where she was 
executrix, might sell (4) to her husband ; which was admitted 
by the Lord Chancellor. 

Mr. Attorney put this difference, where a trust was left to 
zfeme whilst she was sole, without any mention of her mar- 
riage, there if she married she lost her power; but if she 
were covert at the time when the trust of power was given to 
her, she might execute it well enough. 

But the Lord Chancellor set aside the distribution upon 
this ground, because when the husband intrusted the wife 
with this power, his design was, that by this means the chil- 
dren should be kept in obedience and respectful to her, and if 
either should misbehave herself, it should be in her power to 

ViHe post, Cose chasUse her; but this reason fails when she marries again, (5) 

^^^* and then it was the intent of the husband that she should 

make distribution before she married. 

(S) Darnel r. UpUy, Latch. 89; exeidsed by a /em« covert in hwor of 

TowUhum ▼. DighUm, t P. Wms. 149 ; her hnsband. PaHia t. WhiU, II Ves. 

HearU v. GrmUmik, S Atk. 711 ; Pea- «tt ; Pybui ▼. SmUK 1 Ves. jon. 194 ; 

e&ck V. Monek, t Ves. sen. 191. Griebv v. Cot, 1 Ves. sen. 518 ; Poulet 

(3) Troeu ▼. DutUm, Palm. f06',SU' v. DeUval, S Ves. sen. 669. 
venmn \, Hardy, 3 Wils. 588 ; Stone ▼. (5) See Lord Antrim ▼. Duke tf 

M'Nmh', 4 Price, 48 ; pott, c f 40. p. BMekmgkam, pott, c. C14. p. 168 ; Gt^ 

178. c f88. p. f 15. bon$ t. MouUoh, Ben. temp. Finch, 346. 

^4) But the bonafida of the trans- if the exercise of the power is not ex- 
action most be indisputably proved ; pressi j restricted to the feme, heing loie, 
subject to tiiis salutaiy jealousy of in- her subsequent marriage will not afifect 
fluence, the right of disposal may be it Boyfey ▼. HWdurfon, Cmnyns, 496* 

Reg, Ub, 1676. A,foL 569. The Lord Chancellor declared, he was satiified 
it was the testator's intent that all his children should have equal shares ; and aa 
it appeared in proof, that the defendant (the testator's second wife) promised to 

be 
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be as kind to hU dBii|^ter by the fint venUr m to bU otber children, and to make 
them all ec^nal, and there not liaving been an^ disobedience on the part of the 
plaintiff, hu lordship conceived the distribution which has been made by her 
mother-in-law, the defendant, to be Tery unequal and unjust; and did therefore 
decree, that the defendant should account for the said testator's estate, and that 
there should be an equal distribution made amongst the testator's children, and 
that the defendant should satisfy to the plaintiff her share and proportion thereof. 
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RiGHTSON V. OVEETON. [OvEHlNdE, ET AL\](1) (C* 17.) 

A. MORTGAGES in fee to B.: tlie money not being paid at the Mortgage 
day, B. the mortgagee enters, and lending the mortgagor Money. 
more money, reinfeoffs the mortgagor ; proviso, that if he did 
not pay £500 at the day, that then he should re-enter. B. 
the mortgagee dies, the heir of B. releases the condition to 
A., the executor of B. prefers his bill against A. the mort- 
gagor and the heir of B. the mor^agee to have the money. 
Upon a demurrer. Finch, Lord Chancellor, took these rules. 

1. When a man mortgages land, with a condition to be 
void upon payment of money at a day, and neither heir nor 
executor is named, if the party die before the day, the law 
construes this payment to be made to the executor, for Lit-* 
tleton's reason, because this money lent went out of the 
mortgagee's personal estate, and thither it shall return. 1 
Inst. 209, b. 

If the money be limited to be paid to the mortgagee, his mde) 
heirs or executors at such a day, (2) there if the mortgagee die p ^'J? "^/i 
before the day, the party hath his election, if he pay it at the *** 

day ; but if he do not pay it at the day, though it is expressly 
liinited to nobody, this court gives it constancy to the execu* 
tor, for the reason before cited. 

And though it was urged by the Attorney General, that [21 ] 
here the mortgagor, by the acceptance of the reinfeoffment, 
bad extinguished his equity, yet, per CanceUar\ this being ori« 
ginally a mortgage, and being continued still for a security of 
money, there remains still an equity for the mortgagor. (3) 

(1) 5. C. 9 Eq. Ca. Ab. 4t9. fen t. SUOe, 7 Vet. f7S. Howard r, 

(«) Moor, 58. pi. 166. post, c.183. Horrti, 1 Vera. 191. See past, c. 80 

p. 143. and 81. p. 69. 
(3) Mclhr r. Lea, t Atk. 495. 9^- 

D And 
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Anchbe said, if the iiicMr^a|;or had election, any lime after 
the day, to pay die money eidier to the heir or executor, it 
^ would be very inconvenient, for then he would make his mar- 
ket, and he that gave most should have the money ; and it 
would be a power not fit to be left in the breast of the Chan- 

' cellor to give it to one or the other ; and therefore it always 

goes to the executor. 

It was said per Cancellar^, that. in some cases this court 
takes notice of the civil law, and that is the reason, why that, 
if a man [bequeaths] a legacy to a son or a daughter, &c. pro- 
vided that he or she marry with the consent of the executor, 
8cc. if the party marry without the consent of the executor, 
yet he shall have the legacy in this court; and the reason why 
this court decrees it so, is because by the civil law such a 
condition annexed to a legacy is void. (4) 

Condition im But if the bequest be, that, if he or she marries without 

*'^*'*^ the consent of the executor, J. S. shall have the legacy, (5) 

there this court will give no relief, but J. S. shall have it ; but 

Pmi, Cue ata. Mr, Attorney said that by the opinion of several Doctors in a 
case now depending, the civil law (6) is otherwise ; and in this 
case, though a remainder be limited over, yet the condition is 
only in terrorem. 

(4) Thii rule, it hat been held, only only m caae of Mere Ugacia, even of 

applies to legacies payable out of per- penonaltj, that a condition not to 

•onal estate. Interests arising out of marry %vithoat consent should be consi- 

land, must be governed by the rules of d^ned as in terrorem only ; hot that, 

common law ; Co. litt. f06. In Hur- where the legacy is given at a partion, 

vey V. Attm, 1 Atk. 378, Lord Hard- such construction ought not to be made, 

wicke, C, says, " I hold nothing to be See, also, RagniMh v. Martin, S Atk'. 

" more fixed, feince the caae of Pawlet 3SS ; GiUeU v. KVay, 1 P. Wma. S84| 

" V. PanUt, 1 Vem. 204, than that Jervoit v. Duke, 1 Vem. 20; pott, c.45. 

*' portions charged on lands will not p. 41. See, however, the judgment or 

" vest till the time of payment comes, the House of Lords, in Beitte v. Falh' 

" whicli in this case is not till a mar- land, pott, c 292. p. 222, note 10. 
*' riage with content ; and there is no (5) See mUe, c. 9. p. 10. 

" rule of law or equi^, that can excuse (6) See Stackpok v. Beaumont, 5 

" the want of such consent." And his Ves. 96. 
Lordship go«8 on to intimate, that, it i« 

Eeg» Lib, 1677. B. /oi. 376. Though the deraarrer is said, in the report, to 
have come on before the Lord Nottingham, the cause appears to have been heard 
before the Master of the RoMa, on the 20th of April, 1678; who decreed, that on 
payment of the money due bv the defendant /the mortgagor) to the plabitiff 
iwt executor of the mortgage), the said plaintiff^ and the defendant, the heir at 
law of the mortgagee, should, at the plaintiff's charge, reconvey the said mort- 
gaged premises to the defendant, the mortgagor. The plaintiff to have his coats 
of tfaia soit ; and if .the defendant, the mortgagor, ahoold not pay the principal and 
interest due in respect of the said mortgage, at the time to be appointed by a 
Master of the court, then the complainant was to have the whole benefit and 
advantage of the forfeiture of the mortgaged premises in question. In R, L. foL 
547, we find it declared by the Master of the Rolls, that the costs on the decree 
were to be paid by the defendant the mortgagor, and not by the defendant the 
heir at law. 

SALISBUttY 
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Salisbury v. Bao6Stt.(1) 



(C. 18-) 



It was held, Uiat an equity of redemption (2) ulrould be Eqni^ Uned 
barred by a fine, (3) if no claim were made in five years, and ^"^f- 
that an entxy into the land would not serve, because the entry f^'^^si^* 
is not lawful, but the party must bring his subpaBna, or else 
he will be barred. 

And an entry will in no case serve the turn but where the 
party hath a right of entr^; (4) therefore if tenant in tail dis- 
continue, and the discontinuee levy a fine, and then tenant in 
tail die, the entry of the issue in five years time will not serve 
the tuin, because his entry is not lawful, but he must bring 
his formedon in five years, or else he will be barred. 

And he said the statute of 4 H. 7. 24. had altered the. [ 22 ] 
common law ; for now an entry of a claim at the foot of the 
fine would not serve ; but there must be now either an actual 
entry or a claim, for so it is appointed by the words of the 
statute. 



(1) & C. 1 Ch. Ca. ST8, and more' 
circanistantiallj, as well as more cor- 
recUj, from Lord Nottingham's MSS. 
in t Swans. 60S, 

(t) Bj referenoe to the corrected 
report, ubi iuprii, it will be seen that 
the jiuit arose oat of articles of agree- 
ment for a marriage settlement; and 
tbat no mortg^, or equity of redemp- 
tion» came in question. Lord Redes- 
dale, in Kennedy v. DaUft 1 Sch. and 
Lefr. 378, adverts to the report of this 
case, as eiTen in Ch. Ca. uhi tuyrit, and 
his lorduiip's doubts, as to the correct* 
ness of that statement, are confirmed bj 
the above cited MSS. of Lord Nottingr 



(Si) As a general principle, it may be 
obaecved, that a fine can only be a bar 
when, at the time it is levied, it divests 
the estate ; and this it cannot do where 
the cogniaor, or cognizee, has not an 
absolute estate of freehold in the pre- 
miaea, either by right or wrong : but a 
mortgagee cannot disseise his mortga- 
gor,' and so gain a tortious freehold ; if 
he enters into and takes actual posses* 
sion of the mortgaged premises, such 
possession will be consistent with tils 
title as mortgagee, and a fine levied by 
him will not bac- the mortgagor : WeU 
den V, Duke of York, 1 Vem. iSt ; 
StoweU r. Zouch, Plowden, 373; &/- 



fyn't caie, 5 Rep. 1S4. So a fine levied 
by a mortgagor, who is allowed to re- 
main in possession, will be inoperative 
as against the mortgagee. Focui v. Soiis- 
kmry, Hardr. 402 ; Story v. Lord Wind- 
tor, t Atk. 631. These general princi- 
ples must, however, be restricted within 
due bounds; common convenience 
pouits out the propriety of making ab- 
stract rights yield, in certun cases, to 
the more important consideration of 
preventing interaiinable doubts and in» 
security as to the titles to estates : after 
repeated, and elaborate, discussion, the 
case of Choimoudeiy v. Clinton, 1 Jac- 
and Walk. 1. has (it is to be hoped 
finally) settled, that "adverse posses* 
" sion of an equity of redemption for 
" twenty years is a bar : " So, twenty^ 
years possession of an estate by the 
mortgagee without rendering an ac- 
count ; or possesion, for the same pe- 
riod, by the mortgagor without payment 
of interest, or any other acknowledge 
ment of the mortgage debt, will be a 
bar ; with or without a fine levied. As 
all the authorities are critically consi- 
dered in the case cited, it would be 
mere book-making to do more than refer 
tlie reader thereto. 

(4) SUfweU ▼. Zoueh, Plowd. 358; 
Stapleton v. Sherrard, 1 Vem. f 12 ; fMit, 
Append, c. 18. 



Keg, Lib. 1676.B./bZ. 690. 'Hie Lord Chancellor dismissed tiie bill as for ai 
it BOQglit relief agamst the fine ; bnt without costs. 



d2 



A BILL 



22 DJ£ MRM. S. TRIN« 1677« 

(C. 19.) 

Stetnteortiioi. A BILL was preferred by a ahopkeeper against one that was 
^*^'^ about sixteen years since bis apprentice, to have an account 

of him ; and the bill set forth, that there were several dealinj^ 
betwixt him and the plaintiff his master, as well after hia 
apprenticeship as before ; and the defendant pleaded the sta- 
tute of limitations. 

And the Lord Chancellor held, that as to what was trans^ 
acted during his apprenticeship, it was a good plea, and was 
not within the proviso of the statute, and besides his setting 
him free had absolved him ; but as to what was transacted 
afterwards he ordered he should answer ; (1) and he held that 
the action of account was not saved as to all dealers, but to 
merchants and their factors, &c. because many times their 
factors continued long beyond the seas. 

(1) There hmte beenoonfiicHngded- tlie lait item of the acoount, at Ictst, 

tions on the question, whether ^e ex* should have occurred within that time : 

ceptSon in the statute of limitations, set Fetters, Hodgton, 19 V eut^. The 

(stat 21 J. 1. c. 16. i.S.) m fiiTor of last express decision on the subject es- 

acconnts between merchants, applies, tablishes, that the statute will be a bar 

where there has been no dealing what- where all aocoonts bate ceased above 

ever between the parties wiUiin nx six years. Barber ▼. Barber, 18 Yes. 

years ; or whether it is necessary that S86 ; see po$t, c 6S, p. 55. 



(C.20.) 



In another case, where the statute of limitation was pleaded 
in bar to a legacy demanded, due twenty years since. Lord 
Chancellor held that a legacy was not barred by the statute, 
nor ever had been so held.(l) 

(1 ) But *' though the stotote of limi- " is a good ground of defence by way 

" tations cannot be pUaded to a lesacy, " of answer." Higgmt r. Crawford, f 

•• for there is no time from which it can Ves. jun. 57t ; Pkhtring v. Lord Stam- 

" run ; yet. presumption of payment, ford, iUd. 581 ; Jones v. TurbenUle, 

" from permitting the assets to be dis- ibid, 11. 
•* tributed witfaoot claiming the legacy, 

(C.21.) -— - 

Legacies If a man ^ves a legacy, and chargeth it upon black acre, 

charged upon although this be not sufficient to answer the full value of the 
legacy, yet it shall not be charged upon the personal estate* 

And it was said per Cancellar\ that if a man deviseth <£lOO 
out of a lease for years, and the lease be determined, yet the 
legatee shall never resort to the personal estate for this le- 
gacy. (1) 

(1) The distinction seems to be this : legacy, and though the particular fund 
—where a legacy is given, wiih a refer- should be insufficient, or totally fail, the 
ence to a particular fund, only as point* legatee will not be disappointed, if there 
ing out a convenient mode of pa^meAti «« other assets. GiUaume v. SddtrUif^ 
U wiU be cooildefed as a dmanAratim 15 Ves. ^5, and see Fountetiie x. Tyler, 

9l\icc, 
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9 Price»iOI. But* where the legacy Is boQoty ; 10^ If hb tpedfic legacy fidU 

clearly spedfic ; as the legatee would be oamoC caU upon tlie ^enl per- 

not be liable to contribute towards sonal estate to inderanify hinu Bmtan 

making good anr defafcatioOf with re- t^ Pwkc, 1 P. Wms. 540. 
spect to other objects of the testotoi't 

— i— (C.22.) • 

A DEVISE was made to ^feme covert, and that her husband Feme Covert 
should not intermeddle with it; the husband and wife are 
divorced (1) causa savUia; the wife (2) prefers a bill against 
the executor, and makes not the husband a party neither as 
plaintiff nor defendant, which was pleaded by the defendant, [ 23 J 
and alleged that the husband, ought to be a party, or else he, 
the executor, could not be sufficiently discharged, in case he 
should pay it. (3) 

And it was ordered that the husband should be made a 
defendant without costs ; and it was said that if a legacy be 
devised to 2l feme covert, this is a trust for the husband, 
unless there be negative words to conclude him. (4) 

(1) The divorce, of coarse, was only (3) So, at common law, upon analo- 
gs mrnsi et tkoro, not « vineulo matrt- gous principles, a married woman cannot 
maniu sue, or be sued, even in respect of se- 

(3) The bill should be brought by the pacate property, without her husband 

wifc*s prochein amy* Cr^th t. Hood, % being a party. MonhaU ▼. JRaittsr, 8 

Vcs.8cn.452. T.R.547. 

(4) Palmer r.Trwfr, iVenLWl. 

— •— (C. 22 b.) 

Resolved, that if an executor consent to a legacy, and die Assent to a 
before probate, yet the assent is good enough ; ruled upon a piJ^it^*^*"* 
demurrer. (1) , ** ' 

(1) 1 1 Vh). Ah. 204. Dyer, 367, a. 



YoBK V, Eaton. (C. 23.) 

A. AND B. were partners in trade, and for security of money Jolnt-temints. 
du^ to them upon the account of their trade, they take a Survivorship, 
mortgage of a college lease to them in both their names ; A. 
assigns his interest or part to C. his son, and then C. and B*. 
do renew this lease in their names, and each of them payeth 
a part of the fine ; and C. dies and the executor of C. prefers 
this bill against B. for his share in this term, which B. claimed 
wholly by survivorship. 

And for the plaintiff, the case betwixt Taylor and Fleming 3 Rep. t38, 
was cited, where two persons take a lease for years, and each i<^- 
of them payeth a moiety of the fine; yet if one die, the term 

shall 
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shall wholly surrive to the odier ; which the Lord Chncellor 
admitted, for there they rutt eqadl hazards, and put it to the 
Tenture which shall die first, and so they shall in all cases of 
joint-tenancy, unless an agreement or a trust, &c. (1) be 
proved, and no relief shall be had here without such proof. 
1 Insu 182, b. But in this case it appears, that this was originally a secu- 
. rity for a debt contracted when A. and B. were partners in 
trade, and upon that account, and by the law this shall not 
survive, (2) and then when A. assigns his share to C. this shall 
not alter the nature of the debt ; but if C. had died, then 
without question his executors should have had their share, 
and here, notwithstanding the lease is renewed, yet this is 
but as it were a continuation of the same securi^, and the 
nature of it shall not be altered, but the plaintiff who is exe* 
cutor of C. the son shall hav^^s share. 

(1) But it •« has httitk repeatedly de« MmUi, I Swanst 508 ; BaUnaimr.Skare, 

" cided, that/' a leaM, or Qtber, "in- 9 Ves. 50&, 

*" tcrest in lands, purchased for the pur- (t) Lake ▼• Craddock, S P. Wnis. 

" pose of carrying on trade, ia no more 159 ', Jacktan v, Jaehon, 9 Ves. 596. 
"than flock in trade/* Crawthay ▼• 

lUg. Ub, 167& B. /bl. 755. The Lord Chancellor decreed, that the plaindff 
and defendant shonld come to an account, before a Master of the court, for the 
goods and monies in partnership betwixt them, and for the debts and ihonies 
belonging to the partnership received by either of them ; and also for the profits of 
the premises received by either of them since the renewal of tlie said lease ; and 
that all deeds and conveyances touching the premises which are in the defendant's 
hands shonld be produced before the said master. No cotta were given to either 
party. 

[ 24 ] --^ 

(C. 24.) Hawlby v. Cutts. 

A. IS indebted to B. <£dOO, B. by his will gives A. an annuity 
of c£lOO per annum, and further says, item, ** I give A. £2QO 
in money which he oweth me upon bond," and £en dies ; and 
it happened that at that time there was near £90 for interest 
due besides the ^300 principal ; and the question was, whe- 
ther or no these words should give the interest as well as the 
principal to A. 

It was agreed tjiat if the words had been, " I give or forgive 
to A. the debt of Vf 300 which he oweth me," that would have 
carried the interest as an appendant to that debt. 

But here per Cancellar" it was decreed, that A. should have 
only the <£300, for that the interest is a fruit Allen from the 
tree in the life of the testator, and he shall^lave d|dflt300 
barely as he gave it him. Sed quare differentiam (l^et^ 



(l) Hie difference is, certainly, rather thoMi refined, may be niaint^sed, on 
teohniqd one; but the distinction, tbn^°<^ ^M/^ one case,4re bond- 
debt 
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this and the case agreed ; and Mr. Attorney Jones said he 
was clearly of the contrary opinion. 

It was likewise moved that the annuity of <£lOO might be 
decreed to be paid quarterly; but the Lord Chancellor said, 
he would not dter the payment of it any otherwise than it was 
in the will. 



debt itself u fonnally and specificallj 
given; but, in the other, the legacy 
ma^ be construed as a mere pecuniary 
one, with m subsequent reference to the 



bond as a ooDvenicnt mode of payment 
See R4fbert» ▼• Pocoeh, 4 Ves. 156; Cka-^ 
worth T. Beech, ibid. 560 ; a«U, c. XI. 
p. ft. 



Sir John Bu&lacb v. Cookb.(1) 



(C.25.) 



An heir exhibited a bill for discovery of evidences concerning Showiqgol 
lands that were his ancestor's ; the defendant swore that he ^^^^^ ^ 
was a purchaser of the lands, and the heir demanded a sight *^^ 
of his deeds and writings; but per Cancellar\ he shall not 
see them ; for although me heir primA facie hath a legal tide» 
fae may go into a court of law if he pleaseth* (£) but this 
court will not compel the showing of writings to any person, 
unless he hath an equitable title, as a mortgagee. Sic. and that 
is the difference between a legal and an equitable title, (d) 



(1} S.asEq. Ca.Ab.68i. 

(8) Lady Skafttabury ▼. Arrow$mkh, 
4 Ves. 70 ; Jones v. Jona, S Merir. 172. 
• (3) This ease, as observed in Sugd. 
L. of Vendors, 64t, (4th edit) appears 
to be hastily reported. It seems, now, 
to be settled, that a plea of purchase 
for valuable consideration, without no- 
tice, is a good defence against a claim- 
Aiit under an equitable title ; and ex- 
tends to the production of the deeds ; 
but the struggle has been — whether this 
protection shall avail against a legal 
title? Jerrard ▼. Sanden, % Ves. jun. 
4^8, supports the affirmative ef this 
question; so does Walwyn v. Ixe, 9 
Ves. S4. And the last named case over- 
rales Strode v. Blaehimrne, S Ves. SSS. 
in which a contrary doctrine was held : 
but WiUiamo v. JUmbe, S Br. S64, de- 
cided, that against a legal title to dower, 
the plea ui question would not hold. 
The last mentioned case, however, may 
be distiugttislied from Walwyn v. Lee, 



and the other anthofides which concur 
in holding a plea of purchase for valua- 
ble consideration, without notice, suffi- 
cient to justify, in eqinty , the non-pro* 
docdon of the tide deeds ; lor, " Dower 
" being a mere legal right, and as a 
" court of equity, in assuming a con- 
** current jurisdicdon on this subject, 
" professedly acts u|>on the legal right 
" alone, that court, in anak^ to law, 
*' where such a plea as that in quesdon 
*' would not be looked i^, decides that, 
" in thit ifutanee, the same plea b ui- 
" admissible in equity ; this analogy, it 
" is obvious, does not hold when the 
" widow applies for eouitable relief." 
See 1 Roper's L. of Hush, and Wife, 
446. With this exception as to dower, 
so qualified, it should seem that the 
plea will, in a court of equity, avail 
against a legal, as well as an equitable, 
tide. Besides the case referred to in 
the margm, see post, c 90. p. 84. c 
155. p. 138. c. 304. p. tSS. 



Cloberrt 
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(C. 26. ) Cloberky 17. Lampen. (1) 

Legacy when A. GIVES to B. <£dOO when she shall attain the age of twenty^ 

8^^ to^*^ ^°^ years, or be married, which shall first happen, to be paid 

with interest ; A. dies, and B. dies before the age of twenty^ 

[ 25 ] one years or marriage ; the question was, whether the execu- 

Post. Case 74. tor of A. or of B. should have the legacy. 

98. 1S5. ^^j resolved, that the executor of B. should have it; for 

this is a present duty, though the sohaidum be injvturo, and 
it is not a contingent gift, as it would have been, if the words 
to be paid with interest had been omitted ; (2) for now it is all 
one as if he had said, I give B. £500 to be paid with interest, 
when he shall attain the age of twenty-one years, or be mar- 
ried, which without question had vested in B. and his execu- 
tor should have had it if he had died. 

And it was likewise ruled in this case, that the executor 
being of full age should have it presently, (3) for the designa- 
tion of the payment of it at the age of twenty-one years, was 
by reason of the incapacity of the legatee before that Ume to 
manage it, which reason ceases in the executor ; and when it 
is to be paid with interest, it is the same thing to the execu- 
tor, for it will be no advantage to him to keep it in his hands 
so long as he payeth interest for it. 

And Keck told me that he had known it ruled, that when 
a legacy was given in that manner to be paid without interest^ 
and the legatee died before the age of payment, that the 
executor had a decree for it presently, for that it is debitum, 
though not solvendum, presently, and the designation of the 
time is by reason of the incapacity of the person till then. 
Std qutere de ceo, car semble q' est un grmnd difference enter let 
cases; for here, by the will of the testator, the interest goes 
to the benefit of the executor. 

(1 ) 5. C. 1 Eq. Ca. Ab. f94 ; t Ventr. certain fixed period, amd no hUertit g^ 

'949 ; 2 Ch. Ca. 155 ; and confirmed on in the iniermediate time, the adminis- 

appeal to the House of Lords ; see trator must have waited ; otherwise, in 

Journal of House of Lords, vol. 14, such a case, the personal repfesenta- 

p.t41. tives of the original testator would be 

(9) Taylor ▼. WootU, Nelson's Rep. deprived of a benefit apparently in- 

195, where the case in the text above is tended for them ; but where they are 

cited : as it is in StapUum v. Cheek, t to be accountable for interest, the same 

Vcm. 675 ; and approved. reason does not exist, as observed above. 

(5) In the Anon, case, t Vcm. 199, The distinction ts fully established by 

ft is said, it was decided, in the princi- express decisions. CncheH v. DoUty, 3 

pal case, that though the administrator Ves. 13; Grteny, Pigei, 1 Br. 103; 

of B. was rntitled to the legacy, he Fonntrenu v. FmiMreati, 1 Ves. sen. 

must wait for it till such time as B. 119. But giving a yeariy sum, by way 

would have attained the age of twenty- of maintenance, is not equivalent to 

one yean; but the last editor, Mr. giving interest, for the puqwse before 

Raithby, in bis note ad loe., corrects adverted to. CAester v. Pamter, t P. 

the mistake. If the legacy, though a Wma. 336 ; Hanson v. Graham, 6 Ves. 

\estcd one, bad not been payable till a S49. 

Reg. 
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lieg. Ub. 1676. A. foL 65f . Decx«e« that the defendant do pay to the plaintiff 
the Mid legacy of 500/. with interest ^m the testator*! death i as soon as assets 
of the testator aie ibcthcomiog. 
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Manaton t;. Squire. (1) (C. 27.) 

A Bill was preferred by a tenant in common, to haTe a parti- Partition, 
tion, upon a suggestion that the other tenants in common had 
aliened to persons unknown, so that he could not tell against 
whom to bring his writ of partition ; and also that the other 
tenants in common did with their cattle eat up all the profits, 
for which he had no remedy at law, 8cc. 

In this case it was held per CanceUar\ that the Chancellor 
had equal power to make partition by commission, (2) as the 
common law had by writ of partition ; for it cannot be denied 
but by the statute 32 H. 8. a tenant in common hath a right 
to partition ; and the delays at common law many times are 
such, it bein^ in a real action (if the demandant happen to 
bring his writ against the persons that are not the tenants^ 
&c.) that he shall never attain the end of it ; and he said he 
did no more question the jurisdiction of the chancery in this 
case, than he did, whether a gift to a man and bis heirs were 
a fee simple, and granted a commission, unless the parties 
could agree without before the next term. 

(l) 5. C. very brie6y reported in S tion to the courts of common law on the 

Cb. Ca. 257. subject ; from the difficulties attending 

(t) See 1 Fonbl, Tr. £q. p. 18, note. the prosecution of a writ of commission. 

The iurisdiction is not onlv established. Agar r. Faufox, 17 Ves. 55t. 
bat has almost superseded any applica- 

Reg. Lib. 1677. B. foL 109. 1S4. A commiui<m was directed, bat not eiecnied ; 
#s the parties agreed that one should purchase tlie other^i interest in the premises. 

— — [ 27 ] 

Jennings's Case. (C. 28.) 

Upon affidavit made^ that Jennings had got a young heiress Homine reple^^ 
into his custody without the consent of the guardian, upon the g'ando. 
motion of the Attorney General, a homine replegiatido was 
granted. (1) 

(1) Fatter v. Denny, 2 Ch. Ca. 937 ; '* and tlie party may sue it out of right; 
AnoH. Fitcgibbon, 106. ** Tlie writ dt " it is granted by the court either on 
** homiHC repUgumda is an origioal writ, ** motion or petition, without showing 

" cause 
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"caiiiejitbpfoperiyretDnakUetiitlie tmiiaUe in B. R. has impnmdentJy 

** coorts bdow." TrtbUeod^i ease, 1 bsoed, nch wih n»y he quashed m 

Atk« 6S3. In the case last cited, there dumoeiy, if it has not gone out of the 

was no soit before tlie coort of chancery, hands of the officer of that court ; and 

and Lord Hardwicke, C. therefore, even if it has been returned into the K. 

doubted whether it was competent to B. may be snperMded. These ded- 

him to supersede tlie writ when once sions were upon different writs from 

granted. that in the principal case ; but the 

It is obiennihle» however* timt in reasons upon which they were founded 

Lmmlor ▼. Murray, 1 Sch. and Let 76. seem equally appUcahle to the writ de 

and in Bex ▼. Bwrrord, 1 P. Wms. 435. homime n^i^Mudo. 
it was decided that whcte a writ, re^ 

(C. 29.) — •^ 

Tlthci.. (1) -A ^^^^ being preferred against a quaker (£) for tithes, who 

refused to answer upon oath, the defendant was brought to the 
bar, and (having been brought three times before) the bill was 
taken pro confes90, and referred to a Master to examine what 
was due, and to be armed with a commission for that purpose. 
And the Lord Chancellor declared, that this court (3) had cog- 
nizance of matters of tithes as well as the exchequer, and that 
the plaintiff had electionemfori. 



(1) & C. GwilLSfr. (3) Brwne ▼. Tketfi/rd, Gwill4Sli 

(t) See ttai. 7 & 8 W. S. c. 34. s. t. port. Append, c.9. 
9l4; 1 Geo. 1. sL 2. c 6.^^ S; 53 
Geo. 3. c lf7. B. 6. 
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(C. 30.) Ikbton's Case.(1) 

Custom of Resolved, that where a citizen of London devises a legacy to 
London. one of his children, that child shall, notwithstanding, have his 

aikTr^' 9hwre out of the customary part, unless it doth appear that by 

the intent of the testator that legacy was to go in satisfaction 

of his whole share. (2) 
BuoQ and And it was likewise held per Cancellar\ that if the wife be 

^|ne. intided to her customary part, and the husband dies, that the 

2^"* executor of the husband shall not have this, but the wife, be- 

f Rep. a fM. cause it is a thing in action. (3) 

Post, case 78, 

^^* ^1) 5 C. t £q. Ca. Ab. S6f . gaged before his marriage, that his perso- 
ns) Northey ▼. Strange, 1 P. Wms. nal estate shall, at his death, remain 
34f. Since tiie sUt 11 Geo. 1. c. 18. subject to the custom ; such an agree- 
s. 17, whidi gives an unfettered power of mcnt would be binding ; and prevent his 
disposal of the whole, this question is less disposal, b^ will, of thecustonarj part, 
likely to arise; uuless tlie freeman has en- (3) Cq. Utt. 361. 

Reg. 
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B^. IMh ten, A.foL S71. DbcraCb thtt " plaintiff tath lemedjr «t law fe a ens. 
" tomary part of the personal estate of lus father acoordiDA to the cnstom of Lan- 
" don ; and the pl^nttflTs right thereto having been saved m the decree made in a 
** former suit brought by the now defendant against the present plaintiff, he ought 
^ not to be denied bit remedy in thu court for the said cnsioniary part, be the de- 
** mand ever so hard ; of which this court cannot take any notice, no care being 
" taken by the will or marriage settlement to prevent the same. The parties there- 
^' fore must account for the personal estate of the testator; and the defendants must 
'' pay the plaintiff what is doe both by the said wil^ and also so mnch iif the per- 
" ionai estate as the plaintiff's customary part thereof doth amonnt to.* ^ 



Sir William Dabcy's Case. (C. 3L) 

It was held, that if A. oweth B. «£lOO, by recognizance^ and Payment bj 
B. oweth A. £50, or jflO, upon any security whatsoever, and '«»"P*'* 
A. sues B.y that B. cannot compel A. to pay himself by way of 
retainer out of what is due to him, but they must take their 
mutual remedies, (1) unless there were any agreement to the 
fiontraiy. 

And it was likewise resolved in this case, upon solemn ar- Foifoitwe per 
gument, that if a man that hath a debt due from another by ^^ <^« "^ 
recogni»mce» be ttftlo de se, that this recognisance is forfeited 
to the king ; (9) and the administrator of the feh de se shall [ 29 ] 
not have it ; and if the king do grant a pardon which extends 
to debts (as in this case the act of general pardon did), that Paidon. 
this enures to the beuefit of the debtor, and doth not restore 
any interest of the administrator of thefelo de se. 

(t) Bat see, now, the sUtutes of set^ c. 94. s. 5 ; see, also, Symmtmt ¥. Kmx» 
off, S Geo. 9. c. St. s. is ; 8 Geo. 9. ST. R. 65. 

(9) ifolesT. Petit, Piowd.9S9. 



Drapek*s Casb-(I) (C. 32.) 

Draper's wife being possessed of a brewhouse in Wands- Term for years 
worth, for a term of years, before her marriage with Draper, ^tra**^'* 
mortgageth it to one Turner for security of x 100, and after- p^^^^ 
wards, a day or two before her marriage with Draper, with his s.P.' 
privity (as appeared by his being a witness to the deed) makes ^de post, case 
an assignment of her interest to trustees, in trust for herself ^ ^ 
for life, and then for her son by a former husband ; after thb 
she marrieth Draper, and Draper after marriage payeth off the 
mortgage money, and takes an assignment from the mortgagee, 
and dien surrenders his lease to the reversioner, and takes a 
new lease for the same term, and dies. 

The question was whether or no the husband in this case 

(1) 8. C. 9 Eq. Ca. Ah. 130. 

had . 
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bad power to dispose of the interest of the wife ita this term 
for years, it being settled with the husband's privity as aforer 
said i 

And it was held clearly, per curiam, and admitted by both 
parties that, if a feme covert, with the privity of the husband 
before marriage, doth convey a term for years in trust for her- 
self, that is clearly out of the husband's power, (£) and he can 
neither dispose of nor release the interest of the wife, and if 
the feme should join in the grant, it would not mend the case. 

nut the court seemed to incline, that if a feme doth secretly, 
without the knowledge of her husband, before marriage, con- 
vey a term for years in trust for herself^ that this shall be in 
the power of the husband, so as he may either grant or release 
the interest of the wife. (3) 

And here, though the estate in law were wholly in the mort- 
, g^gccy i^od the feme conveyed nothing but an equity in 
trust ; yet when the mortgagee assigns over to the husband, 
the husband hath it under the same equity as the mortgagee 
had, (4) and is just in his place, and no act of the husband can 
bar the trustees for the feme and her children of their equity. 

And it was decreed that this new lease should be assigned 
over to the feme or her trustees, paying to the executor of 
the husband the mortgage money. 

(t) Sir Edward Tumer'icate, 1 Vern. " vert has a tnut for years, her boa- 

7 ; lee Hunt y. Pitt, poH, c. 86. p. 78 ; '* band canoot dispose of it, at be may 

Botes ▼. Dandy, 2 Atk. 208 ; Sanden " of a term not in tnut." But his doc- 

▼. Page, 5 Ch. Hep. 223 ; see, boweyer, trine, where the husband is not a party 

also, 1 Roll's Ab. 343. F. 6. 7. to the trust, is overruled by Batte y. 

(3) Poet, €. 101, p. 92. CarUtoH r. Dandy, 2 Atk. 208 ; JewiOH v. Moubem, 

Dcnet, 2 Vern. 17 ; Houmrd ▼. Booker, ibid. 420 ; Tvdor y. Sftmynfi, 2 .Venw 

l£q,Ca.Ab.59. A doubt is expressed 270; hlitjf^ord y. Mitford, 9 Yes. 99; 

in the judgment in Macaulmf y. PhU" and see the earlier case of Bullock y. 

itpf, 4 Ves. 19, whether a trust of a term Knight, 1 Ch. Ca. 266. The case of 

of years of land be, or be not, the single the Countett of Straikmore y. Bowea 2 

exception to the riile, that, an assinip Cox's Ch. Ca. 28, bears upon the hifer. 

ment by the husband, even for Yaluable ence of firaud, as deducible from the 

consideration, of the wife's equitable secrecy of the conveyance ; but see the 

interest, will not bar her right to a grounds of that decision stated by Lord 

provinoQ thereout, as against such as- Rosslyn, C. in BaH v. Montgomery, 2 

signee. In the Attorney General y. Yes. jnn. 194. 

Sandt, Hardr. 496, C. B. Hale laid the (4) Matthewt y. Walwyn, 4 Yes. 129 ; 

Jaw down broadly, that " if a/one eo- Narrith v. ManhaU, b Mad. 479. 

Rig. Ub. 1677. A,foL 306. The court declared iUelf fully satisfied, tliat, in re- 
gard there appeared to have been an assigument, made before marriage, in trust for 
the plaintiff and her children by her first husband, the terra so assigned did belong 
to the said pbintiiF, and the same ought to be enjoyed according to the said trust ; 
and to be redeemed for her benefit ; and that the renU of the mortgaged premises 
received by the plaintiff's husband in his life- time ought to be applied to discharge 
the mortgage upon the said premises ; and that the renewed lease of the said pre- 
mises should be reconveyed and reassured to the plaintiff, discharged of all incum- 
brances done by the defendants or those under whom they claim. And if it should 
appear, on taking the accounts, that the profits of the said mortgaged premises, re- 
ceived by the defendants or their testator, exceeded in amount tiie sura due for 
principal and interest upon the said mortgage, then the defendants were to stsnd 
charged therewith, and were to pay the same, so far as tltey bad assets of the said 

TrEG17N£LL*S 
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Tregunell's Case. (C. 33*) 

A BEcovERY was 8ii£fered in Irelanc} in the time of Olivjer Original lost, 
Cromwell^ and the original was lost^ but proof was made that sapp|ie<i vpon 
there was ap original. |'^,*cMe4«. 

The question was« whether the court might cause an origi- 
nal to be put upon the file, and sq supply the loss of it i 

The judges sent out of Ireland hither to search for pre- 
cedents^ for which they were much blamed by the Chancellor ; 
for that by the law an original might be supplied, proof being 
made of it, though the recovery were suffered in the time of 
another king, and so he said it had been frequently done ; that 
originals in King James's lime had been supplied in King 
Charles's time, &c.(l) 

(1) Anon, lilt. Rep. 299. By slat, snch recoTery has not been entered on 

23£li2. c. 3. s. 1. " Any original writ, record ; if they produce the deeds mak- 

" wherenpon any common recovery ing a tenant to the writ of entry, and 

'f shall be anffered, may be inrolled in declarinff the uaes of the recovery ; 

'■' the proper office ; and such inroll- which shall be deemed sufficient evi- f 

V ments shall be of as good force and dence for such purchaser, that such re- 

" validity in law, as the same writs if covery waaduly suffered and perfected; 

" extant" And by stat. 14 Geo. t, provided, that the persons making such 

c. iO, ss. 4, 5. purchasers, after twenty deeds as aforesaid, had a sufficient es- 

years possession, are protected in the tate and power to make a tenant to such 

enjoyment of the estates, the title to writ of entry, and so suffer such common 

which rests oo a recovery* although recovery. 



PORTEK V. HOBBARD. (U (C. 34.) 

A MORTGAGEE, after money is incurred for interest, assigns over interest apon 
to one that payeth him his principal and interest : the question interest. 
was, whether or no this ass^ee, upon the redemption, should ^g!** '^**® ^^' 
have interest for the interest ? and, 

.. This difference was taken, that when a mortgagee assigns, 
with the consent of the mortgagor, to one that payeth him the 
principal and interest, there the interest and principal are con- 
solidated by the consent of the mortgagor, and there, upon 
redemption, the assignee shall have interest for the whole sum 
that he disburseth ; and so it is (come semblej if the mort- 
gagor and mortgagee state their account and come to an agree- 
ment to continue the money longer. 

But if a mortgagee assign over without the consent of the 
mortgagor, there no interest shall be allowed to the assignee 
for what he payeth for interest; for if that should be allowed, 
the scriveners of London would make a trade of assigning every 

(1) S. C. Nels. 150. « Qi. Rep. 83. 3 Ch. Rep. 78. 

six 
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8ix months, aad so turn their interest into principal, and by that 
means receive interest upon interest. 
[ 31 ] And this case being cited to the Master of the Rolls, he 
would not allow interest to the assignee for interest that he 
paid to the mortgagee, it not being done by consent of the 
mortgagor. (9) 

(f ) Aihnhunt t. Jmet, 3 Atk. 271 ; 296 ; MtMem ▼. Wtdwjn, 4 Yes. IfS ; 
EaH (f Maccle^eld ▼. FUton, 1 Vera, pott, c. 260. p. 184 and Append, c. 8. 
169; Carew ▼. Jokmimi, f Sdu Bt Let. 

(C. 36.) — •-- 

Bill of review. This difibiience was taken per Caficellar^, where a matter 
Post, case 219. j^ fy^^^ y^^ particularly in issue before the former hearing, 

though you have new proof of that matter, upon that you shall 

never have a bill of review. ( 1 ) 

But where a new fact is alleged, that was not at the former 

hearing, there it may be a ground for a bill of review. 

(1) Norrit t. Le Neve, S Aik. 35 ; 350 ; seem to establish, that new 0n* 

Lord PofUmouik, t. Lord Effingham, 1 deuce maj be sniiident grouod for a 

Yes. sen. 430; WtUon ▼. WMf, t bill of review ; but that it is (Uscre- 

Coz's Ca. 3 ; Patertan ▼• Slaughter, tionary in the court to allow such bill,' 

AmbL 293 ; Young ▼< Kei^y, 16 Yea. or not ; hot see pott, c. 239. p. 178. 
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(C. 36.) Woodman v. Morrel [Morin] 8c ux. 

Justice Atkins. The plaintiff in the year l660 did lend £300, and for security 
Trust resulting, thereof he took a mortgage of a copyhold by way of surrender 
Post, case 151. in the name of his daughter (who was the wife of the defend- 
ant); in the year 6 1 he gave <£lOO, more, and purchased the 
said copyhold estate absolutely, and took an absolute surren- 
der thereof in the name of his said daughter (but reserved an 
estate thereout to his wife for life); in the year 66 the plaintiff 
being in prison, the defendant married the said daughter of th^ 
plaintiff. The plaintiff now preferred his bill against the de- 
fendants, to have the execution of the said estate to him, al- 
leging that his daughter's name was used only in trust for 
him. 

The defendants pretended that this was designed for a pro- 
vision for the said daughter, and he did often say, when taxes. 
Sec. were demanded of him, that they must go to his daughter, 
for the estate was her's. 

But 
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But it appeared that the plaintiff bad tbe posseasion of the 
said estate ever since, and was now in possession. 

Judge Atkins was of opinion upon the whole matter, that 
this was a trust for the father who was the plaintiff, he having 
paid the whole consideration^ and having enjoyed it ever since, 
notwithstanding his daughter had been now married these [ 33 1 
eleven or twelve years : and a case was cited betwixt Legay 
and Legay, where the father put in a stock of c£l,00O, in co-' 
partnership in his son's name for merchandizing; and his son 
went beyond sea, and did act there in relation to the trade, 
which was alleged as a great consideration why it should be 
to the benefit of the son, he leaving his country thereupon ; 
and yet, when he came over, the father preferring his bill 
against him, it was decreed a trust for the father. 

And so the case of tbe Lord Grey purchasing lands In his Ante, case 6* 
son's name was cited, where it w4s decreed a trust for the ("^ °**** ^^^'**) 
father. 

And Judge Atkins cited an old case in litzh, tit. Subposnu, 
where the father being far amiss, and like to die, settled his 
land upon one of his children, but afterwards recovering had a 
mind to his land again, and coming into chancery, it was de- 
creed that be should have it again ; and that that settlement, 
being made in prospect of his death, should not bind him after 
his recovery, but should be a trust for him. And he said that 
this was one of the first cases that appears to us of the chan- 
cery taking jurisdiction of these matters. 

And in this case, these differences were taken. 

1. Where a man purchaseth land in the name of a stranger, 
and of a child ; for m the first case it is presumed a trust for 
the i>urchaser; but in the latter, the presumption is, that it is a 
provision for the child, if there be no declaration of the father 
to the contrary. 

2. In the case of a child, there is a ^reat deal of difference Post, cue iBu 
where the father who is the purchaser is dead, and hath made ^^^ ^ 
no declaration ; for there it shall be presumed a provision for 

the child ; but in this case the father is living, and by his bill 
declares it a trust for himself, which takes away the presump- 
tion, and this differs it from all the cases that have been put of 
a presumptive provision, because those were cases where the 
contest was betwixt the heir and the child in whose name the / 
purchase was made ; but this is betwixt the father himself who' 
made the purchase, and the child in whose name it was taken ; 
and so there is a manifest diversity. 

But it was agreed that, if it could be proved that the father [ 34 1 
did at the time of the purchase really intend it a provision for 
the child, no declaration of his afterwards could alter the 
case. (1) 

(1) And it seems now settled that the 178 ; Murleu v. Franklin, 1 Swanst 17. 
mtttf probimdi resU with the father; FWA v. FiiicA, 15 Vei. 48. post. c. 319. 
lUdrngtm ▼. Rcdingtm, 3 Ridgw. P. C. p. 253. 

But 
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Bat however it wa» agreed upon all hands, that circum- 
stances must govern cases of this nature ; in this case the de* 
fendants were decreed to surrender to the plaintiff. (2) 

(t) It i« prewimed, upon the groond dence ; Grey ▼. Grey, as Sn Rep. temp. 

that the father bad always retained Finch, 340. and, see infra, that the de- 

possession, even after his daughter's cree was reversed, 
marriage ; bat this Is not conclosive evi- 

R<^. Lib. 1577. B./oLS94. 445. This cause was set down to be re^ieaid on the 
99th of April ; and on the 4th of Jal j, the decree (here reported,) made on the first 
bearing, was reversed by the Lord Chancellor; who dismissed the plaintiff's billj 
but without costs. 



(C. 37.) Chamberlains v. Chamberlaine of Mangersbury. (I) 

Ld^ChaneeOor. CoL. Chamberlaine the father of the parties, having made his 
Legacy. will, and the defendant, \vho was his son and heir, his execu- 

tor, settled his lands upon him for life, with remainder to his 
first son> &c. with remainder to younger brothers of the de- 
fendant, and left likewise .£2,500 due upon a mortgage upon 
Wick, from Mr. Stratford, which he devised to his trustees, to 
be laid out in land, to be settled as aforesaid, and did likewise 
devise £9000 amongst his daughters (the plaintiffs) ; and 
having some discourse about altering his will, for fear there 
should not be assets to pay the legacies, the defendant, in con- 
sideration he would not alter his will, did promise him to pay 
the said legacies. 

The defendant pretended that all the benefit he h&d by the 
will was not sufficient to satisfy the legacies, and therefore de- 
sired, that the assets not amounting to cflOOO, what was de- 
fective might be drawn out of the £9,500, in as much as he 
was but tenant for life of his lands by the will. 

But it was decreed, that let the assets be what they would, 
or however the estate was settled ; yet the defendant having 
solemnly undertaken the payment of his said legacies, in case 
his father would not alter his will, and his father dying in 
peace upon the said promise, that the defendant should pay 
the plaintiffs their legacies ; and though the defendant was 
but tenant for life by the will, with remainders prout supra, 
yet if he hath issue, the fee of those estates may for ever con- 
tinue in him and his posterity, for his issue will be tenant in 
tail, 8cc. and the plaintiffs should not be concerned whether or 
r 35 1 no any part of the c£2,500 should be drawn out towards the 

Kayment ; and that point was not determined now, but was 
ift to be decided m a bill depending betwixt the defendant 
and his younger brothers, on wnom the lands to be purchased 

(1) 5. C. C Eq. Ca. Ab. 43. 465 , also cited in Free, in Cha. 5. 

with 
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with the said £2,500 were to be settled in remainder, in case 
the defendant died without issue. 

And the Lord Chancellor said it was the constant course of 
this court to make such decrees, upon promises made that 
the testator would not alter his will. (2) 

(t) Chamberlam ▼. Arar, t Ves. and Dinm ▼. Oimim, 1 Cox's Cm. 414 ipoit, 
Beikt6S; Motaer v.GOteqrie, 11 Ves. 0.556. p. 286. 
638;5fncJUaiidv. Aidridge, 9X9^.519 ; 

R^. lAb. 1677. A./0I. 433. It was decreed that the defendant thoold paj the 
pUuntifa, the legatees, their fall legacies and interest thereon ; and, to the end 
that the £«300 dae on Stratford's mortjpige, and ail other the esUte devised bj 
the said tesutor, might stand charged with payment of the said legacies, in case 
the personal estate of the testator £oald prove insufficient to discharge the same, 
the plaintiff was to be at liberty to amend his biU, or to exhibit a new bill as he 
m%ht be advised. 



The Earl of Feversham v. Watson. (1) (C. 38.) 

The plaintiff married one of Sir George Sands's daughters^ Lord Chan- 
and upon the marriage it was agreed by articles, that the ^^' . 
plaintiff should settle £500 per ann. for separate maintenance, North, " 
and should do several other things ; and likewise should pur- Chief Baioii 
chase .£840 per ann. within twenty miles of London, and Montague. 
settle it upon himself for life, remainder to his intended wife Portion ooo. 
for life, with remainders over. ISSlillL 

And Sir George Sands did article, so soon as the plaintiff p^^^^^ 
should perform the premises, that he would settle £3O00 per 
ann. upon the plaintiff for life, remainder to his wife for life, 
and so to the first and tenth son. 

The plaintiff did perform all that was to be done of his 
party except the purchasing of the ^840 per ann., and before 
that was done his wife died without issue. 

The plaintiff preferred his bill against the defendant, who 
married the other daughter and heir of Sir George Sands, to 
have the estate of £3000 per ann. executed to him for life 
according to the articles, having performed all of his part but 
the settlmg of the £840 per ann. and in that he was prevented 
by the death of his wife ; and it was likewise proved, that Sir 
George Sands did say in his life-time, that it should be no 
prejudice to the plaintiff, although he bad not yet purchased 
the c£840 per ann. but should take his own time for doing of 
it, and a great many expressions of tl|is kind from Sir George 
were proved, and were insisted upon by the plaintiff's counsel 
to be in the nature of dispensations with the performance of 
that part of the agreement. 

(1) S. C. Rep. t<mp. Finch, 445. 

E But 
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But die .court uriaiim delivered their opmions against tke 
plaintifF, for diat what was to be done by the plaintiff, was in 
the nature of a condition precedent, and ought to have been 
done wholly, before the defendant was obliged to do what was 
to be done on his part; and as here the plaintiff could not 
bring his action of covenant at law, without averment of per- 
formance of the condition precedent ; so neither shall he in 
eauity have an execution of the estate, without doing that 
wnich by the agreement of the parties ought first to be done, 
and the plaintiff ought at his peril to have performed what he 
was to do in the life-time of his wife. (2) 

And this case is the more strong, because all the acts that 
the plaintiff hath done are no prejudice to him ; for although 
he intailed his estate upon the issue of his wife, yet she being 
now dead without issue, he is absolute owner of the estate 
agam ; but if the plaintiff had paid a great sum of money or 
such like, though he had not fully performed every thing, yet it 
may be he might have been relieved so as to have had the 
estate executed, or a compensation for his money. 

And per Cancellat^, If the wife had left issue, the issue 
might have had relief here^ for there was no default in the 
issue that the condition was not performed ; but here it must 
be intended, that if Sir George Sands had been living, he 
would not hav^ agreed to have had the estate so settled, his 
daughter being dead without issue. And the case of Cheekt 
and Lord lAsk (3) was cited to be a stronger case than this ; 
for there the party had four years time to make a settlement, 
and the wife died in the four years time, and yet the settlement 
not bemg made, the party could not be relieved. 

And per North, The chancery will never force the execution 
of an estate, but either where the agreement is in writing, or 
else where a valuable consideration is paid or performed of 
one part, and it must not be a trifling consideration, as the 
payment of twenty shillings, or. such like ; for this court wijl 
not compel the execution of an estate thereupon, where the 
agreement is not in writing. 

Tota curia coKtra quertvl. (4) 

A bill 

(S) Vermudm ▼. Rco<i, 1 Vern. 69. precedent, it will not vest in Uw." And 

167 ; CrmuMt v. JJukt of SafiUhimflm, liU Lordship did not seem to feel Mm- 

Mff, c S6S. p. 186 ; and on appeal to self estopped by the judenientof the H. 

H. of L. Show. P. C. 85 ; post, c. 292. of L. upon the principal case. Again 

p. 221 ; BaOtervUU ▼. BtaktrmiU, % in Cory ▼. Bertie, 2 Vem. 333. posi, c. 

Vem. 448. 292, p. 22a Lord Somen, C. decided, 

^3^ Fmi, appendis, c. 5. ond c. 10. and the Chief Justices Holt and Treby 

4; In Popknm ▼• Bamfield, 1 Vera, concurred witii hun, that against a con- 



83, this decree is said ibliave been re- dition precedent there could be no re- 

▼ened in the H. of L. but Lord Kottiog- lief in Chancery ( but this last named 

ham, C. at the same time that he ad- case was also reversed in the H. of L. 

▼erted to this fact, observed that " the These reversals by the tribunal of the 

Court of Chancery will never vest an last resort, unleM they can be distin- 

estate where, by reason of conditbn guished by peculiar circumstances, cer- 
tainly 
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tainty weaken the general currant of laded to» wm given upon a caw of df 
aothoiitie^ aocordh^ to which it is wite, to some degree in restraint of free- 
held, that the strict performance of a dom of marriage; as to which, perhi^, 
condition precedent cannot in ai^ case a greater latitude of construction was 
he dispensed with in equity more than at thought proper: but this will not re- 
common law ; nor even as to conditions move die dimculty as to the rerersal of 
subsequent, unless full compensation tlie decree fai the test aboTe, which 
can be made. It will be obsenred that arose out of an express contract inter 
the judgment of the H. of I. last al- vtvos. See post, c. X80, b. p. fOG. 

lUg. ZA. 1677. A./0I. 439. The court all agreed, that as the said articles were 
entered into upon great advice and consideration, and widiout surprise; and as 
the¥ co nt ained and nlainly expressed the foil intentioQ and nieaning of the parties ; 
ana pardculariy as rais arade respecting the £3000 was penned in quite a different . 
Danner from tbe rest of the articles, (for all the other things which were to be done 
had a certain time fixed far ddng them, but the settlement of the £9000 hath no 
other tune prefixed for it, but after the purchase of an estate of £840 per ammm,) 
and as it doth not appear by sufficient proof that the parties ever came to a new 
agreem e nt, or dispensed wiu a performance of the articles on the plaintiff*^ part, 
for it would be dangerous to allow casual discourse to amount to a dispensation oif 
an agreement under hand and seal ; and although the plaintiff has made some pro- 
pess in complying with the articles, yet no benefit thereby accrues, either to tlie 
late Eari or the now defendants, but the whole advantage thereof doth redound to 
the plamtiff ; and, especially, for that the settlement to be made by the plaintiff was 
In the nature of a condition precedent, which cannot be dispensed with in^ equity, 
which cannot change the contracts of parties, or mend those agreements whidi they 
make between themselves. And, alttiough had these articles been penned so tiwt 
each party had depended upon reciprocal covenants, there might have been some 
colour to decree a performance to the phdntiff although tiiere had been no per* 
fonnanee by him, because he might have recovered damages at Uw without averring 
peiformanoe on his port ; but where a covenant is penned by way of precedent 
condition, as no action lies at law without averring performance, so it is plain in 
equity a covenantor under such a contract is not liable until the precedent condition 
is performed. If the plaintiff had such a legal advantage, by the penning of his 
covenant, as that he could have compelled the defendant to perform his part, per- 
adventure, this court would not have restrsined him ; but where tlie pbuntiff seeks 
an extremity in equity, and would take away £9000 a year from an in&nt hdr, 
from whom the law does not take it, there it would be verv wrong to make soch a 
decree. If, mdeed, the plamtiff*s wife had been fifing, or had kit anv issue, there 
might have been some ground for relief, for the eqiuty of the contract had been still 
•ubaiflting; buttiie death of the wife without issue dissolves the whole contrMt. 
Therefore, their Lordships unanimously agreed, that the bill ought to be dismissed. 

""•^ [ 37 '] 

A BILL being come to an account for several suhis of money (C. 39.) 
due to the defendant from the plaintiff upon several seen- Lord Chan- 
ritiea, amongst which there were two judgments, one in battery, Storest money. 
and another for words, suggesting that most of the debts were 
paid; it was ordered they should go to an account, but 
directed that no interest should be allowed for the judgments 
for damages in battery and for words, notwithstanding they 
had been long due.(l) 

(1) Cram ▼• Hwitcr, t Ves. jun. 16t. 165. 
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(C. 40.) DE TERM. S. TRIN. 1678. 

JN CURIA CANCKLLARLE. 

Ix>rd Chan- The fatfier. Upon the marriage of his son, articled to settle his 
*^^'* lands to the use of himself for life, remainder to his son in 

tail, 8u:. 
EMcntkm of . And when the conveyance was to be made, he would have 
vkuffcemeat |,j^j jj without impeachment of waste. 

him tbT^rae- ^"t the Lord Chancellor would not order it, for though it 
inenL had been reasonable that it should have been agreed so, yet now 

Pdrt, Caie too |jg must take the agreement as it was, and he would not idter 

the agreement. (1) 

(1) O^oU r. Foyambt,3 Meriv. 6S ; orfraud. WooWmv.Heam^rVeM. «19; 

Hope V. Atkin$, 1 Price, 145 ; Mem ▼. Ciark v. Grant, 14 Vet. 5S4 ; Ciowes t. 

Antell, S Wills. t76. The rale of com- Higgmum, 1 Yes. and Bea. 5S6 : Lord 

'mon law is inflexible, in refusing to ad- W, Gordon ▼. Mar^ui of Her^ard, 2 

mit parol evidence to vary a written Mad. ItO. But this indulgence to a de» 

agreement ; but in courts of equity this fendant seems inadmissible where there 

distinction is taken-^« pbintiff* who has been such a part performance on 

seeks specific performance, must abide the other side, as that all the parties 

by the agreement as it stands ; but a cannot be restored to their original 

defendant is allowed to resist perform- situation ; which, in the principal case, 

ance, if the agreement continues alto- was impossible, the marri^ having 

gether executory, by parol evidence taken place. Stymawr v. fMeWy, 1 

.that some of its terms, or qualifications, Vem. dSO ; CUnan v. Coofce, 1 Sch. and 

have been omitted, whether by mistake Lef. 40. 



(C. 41.) BuBB'g Case. 

Lord Chan* BuBB did contract with A. for a parcel of land for i*5000, 
^"°'* and paid him ,£140 in part, but before the rest of the money 

Heir. ^^^^ paid, or any conveyance executed, A. dies, and makes B. 

Executor. his executor, C. being his heir. 

B. prefers a bill against Bubb and C. to have the rest of 
the purchase money ; who answered that they did not intend 
to proceed with the bargain, and Bubb said he was willing to 
lose his <£ 140 that he had paid. 

In this case it was agreed, that Bubb, who was the pur- 
chaser, might have preferred his bill against the heir, to have 
had an execution of a conveyance pursuant to the agreement, 
by reason the agreement was executed in part in the testator's 
life-time, by the payment of «£l40. 

But it was insisted by the counsel of Bubb, that by reason 
he (being the purchaser) did not desire an execution of the 
[ 39 ] agreement, and being content to lose what money he had paid, 
that the executor should not compel them to it. 

But 
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But the court ruled that the executor should have the 
mouey, and that Bubb might when he pleased compel the 
heir to execute a conveyance of the estate. (1) 

Note, That the court took this to be a juggle betwixt 
Bubb and the heir, supposing that the heir had agreed to pay 
back the money to Bubb, and so to have kept the land, which 
was worth much more ; for now the heir was to convey the 
land, but to have nothing for it, for the executor was to have 
the money. 



(1) Where a valid agreement has 
been made for the tale, or purchase, of 
an estate, which one or the other of the 
contracting parties is entitled to carry 
into execution in a court of equity ; 
there, in the first case, the representa^ 
tive of the personal estate is entitled to 
the money arising from the sale of the 
lands; and, e cenverso, in the other 
case, the heir b entitled to have the 



purchase completed, for his benefit, out 
of the personal assets. Attorney Gene- 
ral Y. Day, 1 Ves. sen; 9tO; Loam 
r. Martint, S Atk. 1 ; Buekmagter ▼. 
Harrop, 7 Ves. 344 ; SeUm t. SMe, 7 
Ves. 274. In each of the supposed 
cases 6ot& the heir and the executors are 
necessary parties; Towfueiui v. Cham" 
pemowte, 9 Price, 130. 



Amendment of an Original. .^ .^ v 

(C 42,.) 

A WBIT of error being brought to reverse a judgment riven in a ^^ C**"*- 
formedon, for an error in the original ; it was prayed here that '* 
the original might be amended. (I) 

Note, That a fine was levied of the lands twenty years 
since. 

And it was ordered that, if the formedon were brought 
within five years after the fine, it should be amended^ other- % 
wise not. (2) 



(1) Carr ▼. Sfcaw, 7T. 300; Gray ▼. 
^dMff,.S Boa. and Pull. 399 ; Bes^as 
T. Htad, 7 East, 383; Hole v. Finch, 2 
Wills. 395. 

(2) As the fine, and non-claim for 5 



yean, would be a bar (Thynne v, Cory, 
W. Jones, 4&6). it would be fruitless to 
amend what, when amended, oouid not 
avail. 
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(a 48-) 



An annuity was devised to charitable uses intentionally, but Charitable t 
the uses expressed were void ; and thereupon the Lord Chan- 
cellor did decree it to be paid to such person as should be ap- 
proved of by the Bishop of London, for expounding, and ca- 
techising every Saturday ; and he cited a case in Lane's Re- 
ports, 
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port»,(l) where a pension was given to silenced nuidaters, 
and decreed bj the barons of the eidiequer to poor conlbrar- 
ing ministers. (2) 

And in this case, by reason there were great arrears, he or- 
dered that they should go to increase the stipend, and the 
persons that prosecuted this suit to be paid their charges out 
of the arrears. 



(l)Peil»pi, WiMtm V. Wood, Luie, not be eiecated fitcnllj, anoUwr i 

115. mmy be adopted, by which it nay be 

(S) The doctrine of cy J>re9, Ooiigh carried into effiect in substance, without 

frequentW diaapprored, and its extra- infringing upon the rales of law. If (he 



sion, fiudier than adjudged cases have mode oiuy becomes impossible, tbe »- 

afavadj gone, decbicd improper; is, nerai object, if atadnaUe, shall not be 

withm those limits, firmlj established, ddeated. AUomeif Gemtnd ▼. WhiU 

The court, however, will not administer church, 3 Ves. 144; Attorney GcMerml 

a charity in a manner diffieient from that ▼. Andrew, ihid. 649 ; Atiorna/ GcHcnl 

pomted out by the testator, unleu it v. BouUbu, t Ves. Jan. 388. 
appears that, although hu intention can* 



(C. 44.) DlNGLY V. DlNGLy.(l) 

limitation of a A. THE testator, having ,£]000 due upon a mortgage, devised 
personal thing the profits of it to the defendant for her livelihood and main- 
Vide'pmt,Case^®'*^^^^* ^^^ ^^ ^^^ death, without issue, to the plaintiff, 
357, b. ' and^made the defendant executrix, and died. 
Security to pay The plaintiff preferred his bill in this court, to compel the 
legacies. defendant to give him security, that the money should be pre- 

served to him, in case she should die without issue. 
[ 41 1 And in this case it was made a question, whether this devise 
of the money, after the defendant^ death without issue, were 
good or not; and it was argued by Mr. Attorney, that it is 
not ; for if this should be permitted, here would be an intail 
of a personal chattel, that could by no means be barrable ; for 
this is as much as if he had devised it to the defendant and. 
her issue ; and so it is in case of lands ; but in this case the issue 
could not have it, because it cannot descend, but must go to the 
executors of the defendant. The major opinion at the bar 
seemed to be, that the limitation over to the plaintiff was 
void; (2) but the Lord Chancellor gave no opinion, for he 
said although this court doth sometimes compel executors to 
give security^ for legacies,(S) yet that must be when they are 
clear and without disputes, and not when the right is dis- 
putable, as in this case, or at least depends upon a contingency; 
and so the plaintiff's bill was dismissed ; and by Mr. Attorney, 

(1) S. C. S £q. Ca. Ab. 318. (3) Green v. Pigot, 1 Br. 105 ; Strtnge 

(2) Boucher v. Anthram, PoUexf. 37, ▼. Harrii, 3 Br. S65 ; Fonrnd ▼. Prm- 
but see jtctt. Append, c. 13, n. 9. tirt, Ambl. S7S ; post, c. S80, p. S06. 

a mort- 
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a mortgtge camiot be intailed, beira for B^cmtj of a personal 
duty, and to go to the executor. Vide ffnte. Case 11. 



Hicks v. P£Ndarvis.(1) (C. 45.) 

Five hundred pounds were devised to the plaintiff's wife, if ConditioiiiD 
she married with the consent of certain trustees, and in case teirorem. 
she did not, then^£0 per aamum for her life ; she married 
the plaintiff without the consent of the trustees, and he pre- 
ferred his bill here for the ^500, and it was urged on the 
behalf of the defendant that this did differ from the commoi^ 
case of a devise upon a condition in terrorem: for it hath always Ante, Cut 17. 
been held that where there is a devise over to a third person 
for non-performance of the condition, there if the party marry 
without consent, 8lc. all shall go to die third person, because 
be hath a conditional interest by the will, and if there be no 
devise over, then it is esteemed only in terrorem, and the party 
shall have die legacy notwithstanding the breach of the con- 
dition ; (2) but here thb is tantamount or as strong as a devise 
over, when the party himself saith, that if she marrieth with- 
out consent, he shaU have but £20 per annum. 

But to that it was answered by the Lord Chancellor, that 
this differed not from the reason of the common case of a de- 
vise in terrorem, and the reason he said he had from my Lord 
Chief Justice Hale, who (when it was objected in another [ 42 ] 
case in this court, that this court will not make men's wills for 
them, and give their estates quite contrary to their intents) 
answered, that this court holds plea of legacies, and judges of 
them by the rules of the civil law, and by that law any con- Vide pott, Cmc 
dition added to restrain marriage is void ; (S) so that where an ^^ 
interest doth not accrue to a third person by the breach of the 
condition, such a condition is void and only in terrorem, and 
so the £500 was decreed to the plaintiff. 

But if it had appeared that any surprise or bribes, &c. had 
been used in obtaining a young maid tp. marry unsuitably, 
perhaps this court would order it otherwise.(4) 



5i 



(1) S. C. t Kq. Ca. Ab. 21t. (4) Not, it U presumable, by declar- 

(t) Ante, c» 9, p. 10 ; and c. 17, p. log the legacy forfeited ; but by aecur- 

Sl, note 4. ing it for the wtfe^i sole use. 
(3) Dig. lib. S5 ; tit. 1, s. 62, 63, 64. 



Beg. Lib. 1678. A. foL 158. Deciee,— that the defendant do pay to the pimn- 
tiff the said sum of £500, wiUi interest for the same from the time at which by the 
,said will it was liqiiled to be paid. No costs. 



Hyde 



42 P£ TERM. S. MICH. 1678. 



(C. 46.) Htde v. SETMorR. 

Infant in ventre Lands were devised to trustees, for the raising of portions 

sa mere. f^^ ^jj^ devisor's children ; the devisor had only two children 

at the time of his death, and his wife was big with another 

and within ten weeks of her time ; and the question was, 

whether this infant in ventre sa mere should have a share. 

It was urged by the Attorney General, that he shall not, 
this being a devise of lands which are devisable only by the 
statute, which saith that a devise may be made to any person 
or persons ; and the better opinion, since the statute, hath 
been, that lands devisable by the statute only, could not be 
devised to an infant in ventre sa mere, because he is not pro- 
perly a person; but otherwise it is of lands devisable by 
custom ; and so goods or chattels may be devised to an infant 
in ventre sa mere; but there is great difference between a de- 
vise of goods and lands ; for if a man devise all his ^oods, 
those that he buyeth after shall pass ; but otherwise it is of 
lands without a new publication. 

And farther, in this case here is no express devise to the 

infant, for the word children is well satisfied m the two children 

that were bom before. 

1 Roll. 609. But the Lord Chancellor was of opinion, that the infant in 

Poit, Cuie sM. ^^^^^ should have a share ;( I) for it is incumbent upon the 

parent to provide for that as well as any of the rest of the 

- children, and he shall never be made worse than an infidel by 

construction; and he took a great difference(2) where the 

[ 43 1 fi^^ ^^3 grossement enseint, and the child in prospect of the 

father, as in this case, and where she was priviment enseint ; 

and he said there was a stronger case than this in Fitzh. tit. 

Subpasna, "where a man by his will ordered Kis feoffiees to 

convey to his daughter; after his death a son was born ; and 

this court ordered them to convey to the son ; (3) and so it was 

said 

' (l)By the statute 10 andliWm. **drenareconsidereda8haTUigaproperty 

5. c. 16, .posthawons children are '* in the effects of tlie father. In oar law 

placed on the same footing, to all intents " we know of no soch thing : and there- 

^ and purposes, as children actually bom. " fore the effect of the bii^ of children 

Th€Uu»an ▼. Woodford, 4 Ves. 334. " must be very different/* Shepherd ▼. 

(3) This difference seems, now unim- Shepherd, innate to 5T.K.f,5S. That 

portant. alteration of a testator's circumstances 

(3) Later decisions have destroyed which u allowed, in the couns of this 

the authority of the case cited from country, to operate as a revocation of liis 

Fitaherbert ** The Roman law, in to- will, must consist of the combination of 

*< neral, guides the decrees of the eccle- the two facts — of marriage and the birth 

" siastical courts of this country ; but it of a child : and in the case in Fitaher- 

" guides them no farther than where it bert one of these facts (marriage subte- 

" stands uncontradicted by Englisih law. quent to the will) appears to have been 

" And in this point there is a material wanting. That case, therefore, cannot 

" distinction between the Roman and be considered as a sound authority. 

** English Ihw. In the former, the chil- Doe v. Barford, 4 Mau. and Sel. IS ; 

Dm 
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8ud is the practice of the ecclesiastical court at this day ; 

where a daughter is made executrix, and after a son is bom, 

they will grant administration to the son, (4) for the presump- ^ 

tion that, if he had been bom, the testator would have made 

him executor. 

And in this case the lands are not devised to the children, 
but to the trustees, to raise portions for them. Vide WileTB 
case, 6 Co. 16. 

Doe ▼. Lanea$hir€, 5 T. R. 58 ; Sheaih (4) When circamstaiioea tre held to 
T. York, 1 Vet. and Bea. 397 ; Moon ▼. amotint to an implied revocation of the 
'Moore, 1 Fhillim. 433; Ho^im^ ▼. Clarke, will, the probate n»y, of coune, be ▼«• 
ibid. 340 ; JohtMon ▼. Johnston, ibid. cated ; Wentw. Off. of Ex. 48 ; but, for 
467. what these circomstances muit be, tee 

last note. 

In Heg, Lib, 1678. A. foL 103, 173, we find entries relative to other points iu 
this cause ; that here reported now wants no confirmation. 



Millabd'sCa8e.(1) (C. 47.) 

A BILL was preferred for discovery of title and writings. The Wscoroy off 
defendant pleads that he was a purchaser for a valuable con- ][^^^^^ 25. 
sideration^ without notice of the plaintiff's claim^ and so Ante, Case iss. 
demurs. 

The plea was ruled to be ill {>er Cancellar^ because he doth 
not set forth the particular consideration ; (2) but if that had 
been expressed it had been good ; and so it was held in one 
Snag's case. (S) 



t 



i) 5. C. S Eq. Ca. Ah. 70, and 681. it is now deemed an essential reqoislta 
^S) Though in More ▼. Mmfhew, post, of a good plea. Mitf. S23. 
c t35, p. 175, the averment of the con- (3) Quere, ^s^*s cote, 1 Ch.Ca. 64, 

aidcration was treated slightingly ; yet cited m 2 Ves. jun. 457, and in 1 Vem. 

5S ; see past, c. 139, p. It3. 



Noel v. Jevon. (1) (C. 48.) 

The bill was to be relieved against the defendant's dower, her Ftet, Case 83. 
husband being only a trustee ; and it appearing that the hus- 
band was but a trustee, the defendant was barred of her 
dower, contrary to the opinion of Nash v. Preston, Cro. Car. 
igi, and so it was said is the constant practice of the court 
now. (2) 

(i) 5. C. S Eq. Ca. Ab. 383. 9 Ves. sen. 634. " Becaose the estate, 

(S)" If the husband wasseised merely "in equity, would not belong to the 

" as trustee, the wife would be entitled ** trastee, but to the reitiM qtu tncsl;*' 

" to dower at common law ; but th'is Fituh ▼. Earl of WmchcUeo, 1 P. Wms. 

** court would not suffer her to take ^8. 



' advantage of it" Hinton t. Hinton, 



D£ 
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(C. Ad.) PuREFOY V. Jones. 

Lord CluaoeUor Mr« Kniohtlt PtJREFOY (the plaintiff) was bound with hia 
Finch. brother George to die defendant in a bond of «£4000 for the 

Agreement to payment of £2000, and there was also a mortgage made by 
deiiTcr up seca- George to the defendant, for security of the s'ame money ; 
nta«MKit ese- afterwards George, having occasion to take up more money* 
agreed with the defendant to give him a statute for his secu- 
rity, and the defendant to deliver up the mortgage, and (as the 
plaintiff pretended) the bond too ; the mortgage was delivered 
up, but not the bond ; George dies, and the defendant sued 
Knightly Purefoy upon the bond, who preferred his bill in this 
court, to have the bond delivered up according to the said 
agreement* 

Some proof was offered to the agreement to deliver up tiiis 
bond upon the giving of the statute ; but the Lord Chancellor 
said, if the agreement were ever so well proved, yet the plain- 
tiff should have no relief here ; for here the defendant was 
shipwrecked^ and had this plank to save him, and he woidd 
not take this from under him to let him sink, to make him lose 
his debt ; and if he could have any remedy at law he migbt 
take it, he should never be defeated of it in equity by the de- 
cree of this court. (I) 

(l)If the defendant has an equal claxm Mitf. 22S : but wliether in this caae, Ifae 
to the protection of a i»urt of equity, equities were equal, mast have depend- 
as the plaintiff to its assistance, the ed upon the consideration for, and par- 
court will not interpose on either side ; ticuiar terms of, the agreement. 

[ 45 ] . — ^ 

m ^n ^ William Boubnb v. Bull, Musgrave, Executors in Tnui, 
^^' ^^'^ and Helena Bourne. (I) 

Interest money. J. BouRNE (who was the father [r. brother] to the plaintiff 
and [fatlier of] the defendant Helena) gave to his daughter 
Helena ^1000, and if she married with the consent of the 
trustees, (2) then he gave her £2000 more, to be paid her at 
the day of marriage, or twenty-one years of age ; and in the 
mean time the mother to have c£80 out of the interest of the 

(1) & C. tembU, reported anony- lAh. in 1 P. Wms. 785. 
mously, 2 Veutr. 346, and, from Reg. (2) See ante, c. 17, p. 21, note 4. 

said 
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and ^3000 for mMnbiaing and twinnlii^g bcr ; Md tlie midiie 
of his personal estate, after his debts and le^^acies paid* he 
devised to the two executors in trust to be laid out in pui^ 
cbasing lands to be settled md intailed upon the plaiatiff. 

The only question was» who should have the surplus of the 
interest over and above the ^80 of the £3000 until the mar* 
riage or full age of Helena, whether it ehould accrue to tk» 
benefit of the son, [brother] to be laid out in land, or whether 
k should go to the daughter ? 

It was agreed, that where a legacy is left to a child, to be Pom, Cut «5, 
pvad at a certain a^e, and no provision is made for the main- *^ 
tenance of the said child in the mean time ; that this court 
doth often decree the interest of it for the maiatenance of the 
child. (5) 

^ But here it was objected, that the testator himself had been 
hia own ChaaceUor, in as much as he had appointed £Q0 per 
annum to be paid for the' maintenance of the defendant 
Helena. 

But my Lord Chancellor was of opinion clearly, that the 
daughter should have the benefit of the interest, for this £3000 
was separated from the rest of the personal estate, (4) which 
£3000 was not to be laid out in lands, nor any part of it^ 
unless the child did break the condition precedent, (5) which 
was to marry with the consent of the trustees. 

And it was held, that the rendue over and above the <£3000 
might be laid out in a purchase presently, without tarrying to 
see the event concerning the ^££000. 

Note^ that here it is not said that the daughter should have 
£Q0 per annum, but so much should be paid to the wife for 
her maintenance, which does not imply that he intended no 
more for the benefit of his daughter. 

, Note, that it hath been held formerly in this court (per Sir ] 
John Churchill) that if legacies were given to children and 
strangers, and there was a defect of assets, that the children 

(S) Tyrrell ▼. TyrreU, 4 Ves. 5: Atk. 103; Aekerky ▼. Venum, 1 P. 

Ckamben ▼. Goldwm, 11 Ves. S; the Wms. 788; whicb, otherwise, misht 

indolgence has been extended to a appear hardly sadslbotory, or reconcue- 

mn£hild, and to an illegitimate child ; able to MiicheU ▼. Bower, $ Ves. 988 ; 

Criehett ▼. D»lbv, S Ves. 19 ; but as to and cases there cited. That the same 

the two latter descriptions of legatees* inferences do not follow from a gift of 

It has been held requisite to show that interes^ and a provision for maintenance 

the testitor has placed himself, with re- anioanting to less than such interest, see 

spect to them, in loco porcNtii. Perry SomUm ▼• Goldtrmpt 6 Ves. 444 ; Hm- 

T. Whitdiiad, 6 Ves. 547 ; HiU v. HiU, ton ▼. Graham, 6 Ves. 949 ; Clutter t. 

9 Ves. and Bea. 186; EUi* ▼. EUis, 1 Potnter, 9 P. Wms. 396. 

Sch. and Lef. 6.. An adnlt legatee does (6) Qosere, was marriage with -con- 

aot come within tiie scope of the prin- sent a conditioD pracedent in thu case ? 

dple ; eetcfs potef • Raven v, Waite, 1 If the defendant had attamed the age 

Swanst 558. of twenty-one yean, would she not have 

^4) It was, probably, upon this indi- been entitled to her legacy, though on. 

cation of the testator's intention that married ? Hamon ▼. Graham, 6 Ves. 

the decision turned ; Heath ▼. Perry, 3 250. 

should 
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should not abate in pn^rtion, but the loss should fall upon 
the strangers. (6) 

(6) Bmridge ▼. Bradyl, 1 P. Wms. to give them a preference, they can 

127 ', Leufin ▼. Lewm, t Ves. Ben. 417 ; have no relief: and the presumption of 

Bloww^, MoniUtibid, 421 ; but tliongh intended equality is not to be repelled 

the court inclines in favour of those who bv ambiguous expressions. Beatam t. 

have n«tnni cimms upon the testator; Ankh^ 4 Mad. 168. 
if the vnll affords no constructive intent 

lUg. It6. 167a A./o2. 636. The court declared itself fullj satisfied, that it 
never was the testator's intent the said £SO0O should be laid out In lands, to be 
entailed on tiie plaintiff, or that the plaintiff should have any benefit thereby, in 
case a daughter was bom and lived ; which having been the case, the said £S00O, 
and all the benefit and proceeds tiiereof, (over and above the smd £80 per aimtni,) 
ought to go to the defendant the said daughter : it was therefore decreed, that the 
plaintiff and the defendants the trustees should pay to the defendant the mother, 
for the advancement of the defendant the infant, aJl such sums of money as they 
have received in respect of the proceeds of the said £3000 ; and that the said 
trustees should for the future pay the interest of the said £3000 (over and above 
the £80 per amnum for maintenance of the m£uit,) to and for the advancement of 
the said infant, until the infant's age, or marriage: and should also pay to her the 
said piincipal sum of £3000 at the time limited by the wilL 
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fQ gj \ m CITBJA CANCELLARJJE. 

No order till it The plaintiff obtained an injunction in this court. The de- 
"md'""^"*^ fendant moves ta dissolve it, and obtained an order to dissolve 
"«««>• j|. . before the order was drawn up the defendant arrests the 

plaintiff. And it was held clearly, that this was a contempt of 
the court, and the defendant was ordered to be committed ; 
for it is no order till it is drawn up and passed by the register, 
for the register's minutes are only a warrant for an order, and 
no order. (1) 

(1) Wyatt's Prac Reg. 297 ; Anon. 7 Ves. 2iS: MorrU v. Oiv^t, 1 Yes. and 
Bea.M». 



(C. 62.) Bloys V. Bloys.(I) 

A devise to one SiB Thomas Bloys having issue a son and two daughters by 

that hatii a pro- a first venter, upon his marriage with a second wife, makes a 

vision before, provision by settlement of ^3000 for his daughters by the 

second venter ; afterwards, having issue one daughter by his 

(1) 5. C. S Ventr. 347 ; S Cli. Rep. 162. 

second 
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second wife» by his will devises all his estate^ real and personal^ 
to his three daughters^ provided that if the son would pay 
£9000 to his sisters, that then that devise should be void^ and 
dies. 

First it was held, that the whole charge upon the estate of 
the testator^ real and personal, was but <£9000, of which the 
£3000 settled upon the daughter of the second venter, was 
to be part. 

But the question was, whether she should have her share in 
the remamder of the <£9000 besides the £3000, for if so> then 
the two daughters by the first venter would have had bat 
£9000 apiece, and this daughter by the second venter would [ 47 1 
have had £5000 if this provision by the will should be taken 
to be additional to what was settled upon the marriage. 

And the Lord Chancellor held clearly that it should not, (2) 
there being no proof that it was the intent of the father that 
it should be additional ; and he cited the case of Pyk and 
Pyle,(3) where Sir Francis Pyle settled £3OO0 apiece by deed 
upon his three daughters, and after in his will gave them £3000 
apiece, without taking any notice of the provision he had made 
by deed ; and there being no proof of his intent to make this 
in his will additional to the other by deed, it was held it shall 
be intended the same «£dOOO, and so they had each of them 
but i^SOOO in the whole. 

And if that exposition were made there, in case of the 
daughters and heirs of the family, for the benefit of the col- 
lateral heir male, then this is a much stronger case where it is 
betwixt the daughter of the second venter and the daughters 
of the first. 

^S)VVithoat a clear iiidication of Bntfii,iM.4S9;%ileT.By<ie,2£den, 

such an intent, the coort will not decree f4. 

a double proTinon, or double satisfac- (3) 1 Ch. Rep. 199; 1 £q. Ca. Ab. 

tion: /enoM t. Jemn, 9 Vem. S57; 204. 
ThomoM ▼. Kemyi, Qnd. So$; Brum ▼. 

Reg. Lib, 1679. A. fol 7J3. The court declared, there was no proof of any 
Intention of the father to make a double provision for his daughter by the second 
vemer ; and, therefore, that she ought to have but one £3000 ; but she ooebt to 
have that in the first place \ whether the lands liable by the will should, or should 
not, be sofficient to raise the whole £9000 : and decreed accordingly. 
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(C. 53.) Clabkb V* Pbrribr, Exeaacr of Coftain Perrier, a 

Scrivener* (\) 

A acrivener let- Thb plaintiff deposited £300 in the hands of Captain Perrier, 
^^UiS^. the defendant's testator, who let the same at interest upon a 
li^ ' mortgage of houses in London, and took the mortgage m the 

plaintiff's name, which mortgage after proved defective, and 
the plaintiff received the interest for several years, but it did 
not appear by the proofs in the cause, that the plaintiff did 
ever assent to this mor^^ge, or that he did give the defendant 
a general authority to dispose of it at interest as he thought 
fit; neither did it* appear on the other side, that the plaintiff 
did lay any restraint upon the defendant, that he shonld not 
dispose of it without his approbation, so that the case rested 
merely upon construction of law, whether a scrivener, dis- 
posing of money deposited generally in his hands upon bad 
security shall be answerable for it, there being no proof of any 
fraud or collusion in the scrivener; or whe&er the owner of 
the money should stand to the loss of it. 
1 Intt 89. And my Lord Chancellor said it was like the case of a bail* 

ment at common law; if I deliver goods to another to keep, 
r 49 1 ^^^ ^^ ^^^^ ^c™ ^y ^°y MTcident, the loss shall fall upon him, 
unless he aualifieth the construction of law by saying that he 
will keep them as his own, and then the loss, if it be involun- 
taiT, Mleth upon me. 

The Lord Chancellor said it was a case of great conse- 
quence, and so he would consider of it befmre he would deli- 
ver any opinion. 

Afterwards it appearing by the proofs, that the plaindff had 
by his agents received interest for several years, and in the re- 
ceipts had taken notice of the principal being in mor^ge 
upon the said security, this did amount to an approbation of 
the security,(£) and so the Lord Chancellor was of opinion that 
he ought to sustain the loss, and reversed the decree made by 
the Master of the Rolls e contra* 

But if it had stood barely upon the construction of the law, 
without any proof of the consent or approbation of ihe party, 

(1) S. C. f Eq. Cft. Ab. 70r. the tmnsaclion,) diachaiiges the agent, 

(t) For thouRD erery excess of an- and embraces the risk himselL SmSh ▼. 

thority is, in the first instance, at the Cohgant S T. R. 189, tn natU* And 

haxard of the agent, tiie principa], by the act cannot be avowed as to part, 

snbseqaent approbation, (which will be and disavowed for the rest Wiimn ▼. 

inferred from his taking the benefit of PouUer, 2 Str. 861> 

there 
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there tke scrivener mtiBt hftve sustained the loss according to 
the rules of law in ca«e of bailment; (3) as 1 Inst. 89« and he 
cited Ezod. chap« xxii. that the Levitical law was so. 

(3) Compare Co. litt 89, a. with Coggt t. Bernard, t Lord Raym. 91S. 



Foly*sCase.(1) (C. 64.) 

The executors of Foly preferred a bill against all the ere* Debts and Le- 
ditors, some being by judgment, some by b<>nd. and some by CF^^** 
simple contract; Uie testator having devised lands to the exe- ^^^' 
cutors for the payment of his debts; and he had in the first 
place in his will devised an annuity of £50 per ann. to be paid 
to his wife. 

My Lord Chancellor directed, first, that die lands being de- 
vised to his executors, it shall be construed that the testator 
intended they should be paid in the same order as the law di- 
rects^ that is to say, that the debts should be first paid before 
this annuity, which was but alegacy,(2) let the wording of the 
will be how it vriU; although it devised the lands charged with 
this annuity for the payment of debts, yet the debts should 
have the preference ;(d) but he held that the debts of all kinds, 
whether by iudgments, bonds, or simple contract, should be 
satisfied part passu, (4) and if the value of the land fell short, 
then that they should be satisfied in proportion, only judg- 
ments that did affect the land without any such devise were to 
have the preference ; (5) but a debt by a decree in Chancery 
should be but in equal degree with debts by bond or contract, 
because that doth not bind the land until sequestration. (6) 

But so far as the personal estate did extend, he ordered 

(1^ S. C, t £q. Ca. Ab« 459. cree for an account will not, howcrer, 

(S; Hobergham ▼. Vmcmt, 9 Ves. depiive a judgment creditor of his right 

Jan. tSl ; 5i6fev v. Perry, 7 Ve«. 534. to preference. Verry v. Thclipt, 10 Ves. 

(S> Kidney V. Cammahtr, IS Vat. 41; Lairgan ▼. Boawii, 1 Sck and Lef. 

154; SkaUerm ▼. FtndeM, 3 Ves. 789; t99; ante^ c 14, p. 16} |MfC,c. 114, p. 

]Mft,c.l36,> 121. and Append. CIS. 104; though c 103, iwH, p. 93, u 

(4) In Freemmdt ▼. Dedvre, 1 P. eontrh, 

Wbs. 431, and Ymmg v. Dmmt, 9 <6) UMrtd ▼. AoMiMii, 19 Vet. 

IMck. 45t, it was held, that, where the 588; BUgh w. Emrl Drnnky, t P. Wmt. 

estate is allowed to descend to their heir, 621 ; Wharam ▼. Brwgkton, 1 Ves. sen. 

charged, such diargc b lesal assets ; but 182, seem to imply, that a decree, eren 

the later decisions of BaSty t. Efcinf, 7 when pursued to a seijuestfalioD, is 

Vet. 3fl4, and Siiflkmrd ▼. UAmige, 8 equal to a judgment at law, merely as to 

Ves. SO, have now settled the pobt, personality; but this, it is apprehended, 

that ** a mere charge, which does not must be understood only m a sequet- 

** break the descent, nMiket equitable tration upon mtme prooets for a per- 

" assets.** sonal duty ; and not of a teqnestntion 

(5) Provided such judgments at bw for non-performance of a decree affect- 
were obtained before a decree for sale, ing the estate, {HmOdm ▼. Croofc, 3 Atk. 
in Equity; not otherwise. JMarttn ▼. 594); more especially a decree for a 
Mairtm, 1 Ves. sen. 214. A mere de- sale. MarHn ▼. Uartin, vhi luprd. 

that 
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that the debts should be paid in that order as the law did dir 
rect» and there a debt by a decree in Chancery should have the 
preference of a bond. 
And the case of Hickson and Wiiham(J) was cited. 

(7) Pott, Append, c It; 1 Ch. Ca. t48; Rep. temp. Finch, 195; S £((. Ca. 
Ab.569. 



(C. 55.) Sir Oliveb Butleb's Case.(1) 

Lord Cbanoel. A SCIRE iacias issued out in the King's name to repeal a pa- 
ChW Jmtifift ^°^ granted for a market to be held at Chatham, upon a sujp- 
Noitb, ""^^ gestion that it was ad grave damnum of the City of Rochester. 
Jnctice Jones. ^ It appeared upon the pleadings, that an ad quod damnum 
Sci' fa' to rapeal issued out, but was executed surreptitiously twenty miles from 
a patent. ^^ place, and nullum damnum returned, and thereupon the 

King made this grant. 
The defendant demurred to the scire facias. 
One question made was, whether upon a scire facias, it 
might be averred this grant was ad grave damnum, when it was 
found by the inquisition that it was not ad damnum ; and so it 
was averred that another inquisition should have been found 
in contradiction of it before the party should be admitted to 
this averment. 

But to that it was answered, that the inquisition found 
upon the ad quod damnum was not obligatory, but that any 
person might aver the contrary, without a matter of record; 
and for that they cited Sir William Juxon^s case, where it was 
held that person might bring his action on the case, and was 
not estopped by that inquisition; and so Judge Jones said it 
was held m another case lately in the King's Bench. 

And North said the difference was this, that where another 
office was found the King might seise immediately, otherwise 
By. 211. he must bring a scire facias, and then the matter of damage 
may be put in issue and tried. 

And my Lord Chancellor and the judges concurred that 
this patent ought to be repealed, for as much as it was alleged 
in the scire facias to be ad grave damnum, and the defendant 
had confessed it by his demurrer. 

And my Lord Chancellor said that it would be inconvenient, 
if such a patent might not be repealed by a scire facias, for 
then the party must be put to his action toties quoties, which 
would be vexatious and endless, and here it may be tried once 
for all ; for if the damage had been traversed, it should have 
been sent iuto the King's Bench to be tried, and the patent 

(1) 5. C. 3 Lev. t«0; S Ventr. 344. 

should 
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should have sUSod or ftllen according to the event of that 
trial. (2) 

(2) See Yard ▼. Ford, t Saiiiid. 17f • indaitry, has collected all the most ma* 
ill note t, to which case Mr. Serjeant terial authorities. 
WilKams, with his nsaal learning and ^ 
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Povye's Case.(I) (C. 66.) 

A. WAS Indebted <£l500, whereof <£500 was secured by mort- Lord Chancel- 

gage, the residue by bond ; A. before his death, makes a lease ||or* 

of all his lands to trustees for payment of his. debts,* which J^^^^^ 

lease in the whole was worth about «f 1200; the heir of A. 

after his death, sells as much land as payeth<£l400y whereof 

the mortgage for <£500 was part (which was more than the 

value of the trust estate). Povye^ who was a creditor for the 

other .£'100, brought his bill against the heir and the trustees, 

to have his debt satisfied out of this trust estate. 

It was insisted for the heir, that, having paid as far as the 
value of the trust estate did extend, he ought not to have his 
lands charged any farther. 

But it was ruledi that as the trust lands were not sufficient 
to satisfy the whole debt, the heir and the trustees and the 
mortgagee should not juggle together to cheat other creditors, 
by paying the mortgage first off; (2) but on the contrary the 
trust lands should be applied in the first place for the other 
debts, because the mortgagee could be at no damage, being 
secured by his mortgage; but on the contrary, if the mortgage 
should be first satisfied, the other creditors might lose their 
debts; and so the plaintiff in thiis case had relief for his debt. [ 62 ] 

ri^ 5. C. t Eq. Ca. Ah. 956, Tarv the right as to those funds. Galtm 

{%) The mortgagee may take his ra- t. nuncoek, 9 Atk. 435. A creditor who 

mrar, indeed, against the heir, or per- has a doable fand to resort to, will not 

sonai representative, at his election; but be allowed, by his option, to disappoint 

this election will not determine which another who has only one. Aldrich ▼. 

fond ought property to be charged, nor Cooper, 8 Ves. 388. 

""*^ • (C. 67.) . 

A BILL was brought against the heir of the mortgagee to Heir and eze- 
redeera, and neither the executor nor administcator were made ^^ of mort- 
parties ; and this exception being taken at the hearing of the Jjll^/casc ii, 
cause, the Lord Chancellor would not proceed to the hearing tr, 

p of 
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Post, C«6 143, of the cause; for if it shouki fall out upon the account, that 

'^ money should be paid by the mortgagor, that is to be paid to 

the executor or administrator, and not to the heir ; (1) and so 

the account ought not to be controverted without Uieir privity. 

(1) Upon the plain principle thBt\be tive of the mortgagor a party: nata 

money should return to the fond from differaUiam. FeU ▼. Broum, t Br. f79 ; 

which it came* c. 245, ^. 180. But to Bradthaw ▼. Outram, IS Ves. S34 ; and 

a bill for a foreclosure it is not neoes- see poti, c. 66, p. 59. 
sary to make the personal representa- 

(C. 68.) 

Ix>rd Chan. Obligee makes the obligor executor in trust for his children, 

^'^V &c. : though this be in law an extinguishment of the debt ; yet 

Obligor in equity it is not, (1) but it shall be preserved in being for 

^*~"*^'' the benefit of the cestui que trust. 



nJS. 



Ante, e. 10, p. 11. notes t and 3 ; Carif ▼. Goodinge, 3 Br. Ill ; Berry n 
11 Ves. 90. 



(C. 69.) Lesley's Case, at the Rolls.(I) 

Trustee for an ^ ^j^^ jg guardian or trustee for an infant to whom lands are 
chaMth.^'* descended or devised, but the title is rtvera in a third person : 
if the trustee or guardian buy in the title of this third person, 
this shall not be taken to be a trust for the infant, for ne is at 
liberty to purchase it as well as any body else ; (2) and so it 
was held in the case of Combes and Throckmorton, per Con* 
ceUar\ 

(V) S, C. S Eq. Ca. Ah. 738. that character, however ialc the drcum- 

(2) This dictum seems contrary to stances may appear ; from the difficulty 

the current of modem authorities ; as there is to be sure tliere has been no 

well as to RvttkwortKt eate, ante, p. 13. improper management And in the caae 

Keeeh ▼. Sand ford, SeL Ca. in Cha. 61; in the text, though the title is said to 

Ex parte Jamet, 8 Ves. 345 ; Dowuet v. hare been revera, in a tiurd person, 

Ortise6roofc, 3 MeriT. 208 ; and many that point might have been disputable ; 

other decisions, appear to establish the but who was to dispute it, when the 

broad principle oC discountenancing all trustee had deprited hinivlf of the 

purchases whatsoever of the trust pro- power, or at all events of the inclinatioa 

perty , by the trustees, whilst they retain ta do so ? 



(C. 60.) Chamb^srlaine v. Chamberlaine. (1) 

Lord Chan- The father of the plaintiff and defendant did devise his estate 
^^^'* to his eldest son Edmund, with a remainder to his first, se- 



(1) 5.C. fEq.Ca.Ab.415. 

cond. 
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oond, and third son, and for 4aAiiiU of ^fluek iMtte, to his Will. 
seeond son Humphry, with remainders to his first, second, ^^T'toBt of 
and third son $ and so to his third son, 8lc. Provided that if the testator. 
his eldest son Edmund, when he enjoyed the estate, should Ante, Cue sr. 
have no issue male living, that then he should pay <£40 per ^^^ ^"^ ^^^' 
onHum for the maintenance of the eldest son of Humphry, 
and for his education, in such manner as was fit for his de- [ 53 ] 
gree, until his eldest son should have a son produced and 
living. 

Edmund the eldest son had issue a son, who lived three 
days, and then died. It was in proof that Edmund the testa- 
tor did declare that his intent was, that this <£40 per annum 
should be paid in case Edmund should have a son born that 
should die suddenly after. 

Per Cur^ : the annuity is determined, and a collateral proof 
ahaU not be admitted against the express words of the will ; 
and it is probable his intent was, that the £40 should be con-' 
tinued to be paid, although Edmund had a son which died 
suddenly after ; yet now it must be taken upon the words of 
the will, and an averment of the intent of the party contrary 
to his express words shall not be received ; and so decreed 
against the plaintiff'. If it had been a trust, the intent might 
have been supplied by proof; Per Cancellar^.{2) 



(i) Langhmn v. Sandfirrd, t Mcdt. 17 ; Gkddmg v. Yapp, 5 Mad. 



59. 



Abraham v, Bubb.(I) (G. 61.) 

One Abraham (to whom the plaintiff is heir) upon his mar-. Lord Chan- 
riage did settle the lands, upon which the waste in question ^''^'* 
was intended to be committed^ to the use of himself and his lojunction to 
wife, and the heirs of their two bodies ; afterwards the hus- l)]3e^**8L Caic 
band dieth without issue; his wife, being then tenant in tail 349^ ^^' 
after possibility of issue extinct, marrieth the defendant ; and 
she and her second husband having felled some trees in a 
grove that grew near, and was an ornament to the mansion- 
house, and having an intent to fell the rest, the plaintiflf', to 
whom the lands did belong in remainder, preferred his bill to 
restrain her from felling those trees, and to have an injunction 
to stay the committing of waste. 

It was insisted upon by the defendants, that tenant in tail 
after possibility of issue extinct, is by the law dispunishable 
of waste, as appears 11 Co. in Lewis Bowies' 9 case, and I 
Inst. 27. b. Lit. sect. 352., and in the case of Letvis Bowles 
it is held, that if a lease be made absque impetitione vasti, the 

(1) S, C. t Show. 69 ; 2 £q. Ca« Ab. 757. 

F 2 tenant 
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tenant is not only di^unishable of waste, but the property of 
the trees is in him if he fell them ; and in the case of Weni- 
worthy. Wentworth it was held by all the judges of England* 
that tenant in tail after possibility of issue extinct is dis- 
punishable of waste, and so is Lewis BoioIcs'h case, 1 1 Co. 80. 
[ 54 ] Per Curiam: the law formerly was held to be, that if there 
were tenant for life, without impeachment of waste, that, this 
did only create an impunity to the tenant for life, although it 
was the express provision of the party, 4 Co. 63. But after-, 
wards in Lewis Bowleses case, 1 1 Co. 80. the opinion was, 
that these words did vest a .right and interest in the tenant for 
life, and did give him liberty to fell and take the trees to his 
own ^se ; for there is an express provision of the party ; but 
in the case of tenant in tail after possibility of issue extinct, 
that is the provision of the law only; and though in some 
cases fortipr est dispontio legis quim homnis, yet that shall 
not be to incumber estates. 

But in many cases, where a person is dispunishable in law 
for committing of waste, yet this court shall injoin him ; as 
where there is tenant for life, remainder for life, remainder in 
fee, the tenant for life shall be restrained from committing of 
waste by the injunction of this court; though if he do commit 
waste no action of waste will lie against him, (sed sembk^ 
that an action of trover (2) will lie for the reversioner, because 
the property of the trees is in him) ; and though this action 
of trover be a new remedy, yet it is a just remedy ; and 
though this was a remedy not known heretofore yet it is just; 
and It must be admitted that the law is better understood 
now than formerly it was, and the law by experience and 
practice is improved, and learned men by study see fartlier 
and farther into the depth of it ; per Cancellar\ 
iCro. 949. And he said that in my Lord Chief Justice Rolle's time, in 

Allen 84. ^^ ^^gg ^f Eudall V. Eudall, Rolle was of opinion, that an 

action of trover would lie for the reversioner against tenant in 
tail after possibility of issue extinct, for trees cut down by 
him ; and my Lord Chancellor declared he was of that opi- 
nion, though he could not be punished by an action of waste. 



(J) In WhHJielA v. hewit, 2 P. Wras. When that case was before the Lord 

t41 i 5 P. Wins. te»\ and in Jems (;o(- Cbancellor (15 Ves. 4t!7) his Lordship 

U^t ▼. Bloom, S Atk. {?63, it seems ad- said he ** could not imagine how it was 

mitted that trover will lie ; though in ' " doubted in Abraham v. Bubb, that tbc 

the former case it is said a blU in eqaity " tenant, being dispunishablr, had not, 

is tlie better remedy: but in Pynt ▼. " as a conseqaence, the property in the 

Dor, 1 T.R. 55 ; and in Wmianni v. "trees. Thatitwassiognlartherasbpoki 

Wmums, 1? East, 2«0; it was deter- "be an argument raised, that such a 

mined that against tenant in tat) after " tenant should be restrained from com- 

possibility. &c. soiis waste» trover can- " roitting malidout waslte, by cutting 

not be maintained. The last cited case " ornamental timber, if it was under- 

wfcs one sent out of Chancerv for the " stood to be the law that she could 

opinion of the Court of King s Bench. " not commit waste of an^ kind." 

because 



IN CURIA CANCEtLARIiE. 54 

because he had only an impunity if he committed waste* but 
no interest in the trees j but Pemberton argued fortiter f conr 
tra. 

' And my Lord Chancellor said, if there be tenant for life 
without impeachment of waste, if he goeth to pull down 
houses, &c. to do waste maliciously, this court will restrain, 
although he hath express power by the act of the party to 
commit waste ; (3) for this court will moderate the exercise of 
that power, and will restrain extravagant humorous waste, 
because it is pro bono publico to restrain it ; and he said he 
never knew an injunction denied to stay the pulling down of [ 55 ] 
houses by tenant for life without impeachment of waste, 
unless it were to Serjeant Peck in my Lord Oxford's case, (4) 
and he said he did believe he should never see this court deny 
it again ; and he cited the Bishop of Winchester's case, who 
made a lease for twenty-one years, without impeachment of 
waste, of lands that had many trees upon it ; the tenant cuts 
down none of the trees till about half a year before the expi- 
ration of his term, and then goeth to felling down the trees, 
and in that case he was injoined by this court ; for though he 
might have felled trees every year from the beginning of his 
term, and then they would have been growing up again gra- 
dually ; yet it is unreasonable that he should let them grow 
till towards the end of his term, and then sweep them all 
away ; for though he had a power to commit waste, yet this 
court will model the exercise of that power. This case he 
said was in print, reported by J. Jones, but upon search I 
cannot find it. 

And he cited the Ladt/ Evelin's case, where there was 
tenant for life, remainder to the first son for life, without im- 
peachment of waste, with remainders over ; the first son, by 
the leave of the lessee of tenant for life, comes upon the 
land and fells the trees, although he could not in that case be 
punished by an action of waste, yet he was injoined by this 
court. 

In the end this case was referred, and if they could not 
agree, then to be set down again ; but my Lord Chancellor 
discovered his inclinationybr^i^er for granting an injunction, 

(3) William ▼. Day, « Cha. Ca. 3« ; Chamherlayne ▼. Dummer, 1 Br. 166. 
iMTd B€mard*t cote, Free in Cha. 454 ; (4) Cited, Cro. Elii. 777. 



Sam. Astrby's Ca8e.(i) (C, 62.) 

In this case it was held unanimously, that where there wa.s Sutute of R. 



(1) S.C. «Eq.Ca.Ab.8. 

an 
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an account current for twenty years, as receiver (2) 'of reiilff, 
and much more in paying and receiving mutuatly, yet this was 
not barred by the sUtute of limitation ; but if the account 
were stated or ended, (3) and then the party forbears to pro- 
secute for six years, he is barred by the statute. And here 
Astrey (who was the executor of Mrs. Mosse, his mother in 
law, who was executrix of her husband Mr. Mosse) was de- 

Accoout against creed to account for the profits of lands received by Mr. 

Executor. Mosse before his death, in trust for the plaintiff. 

# 

({) Earl pf Hwrdmcht v. Vertum, 14 ctieni, the settlement of accounts will 

Ves. 511. not be held concluaiTe ; if a reasonable 

(3) Afiti, c. 19. p. 99, note. Bnt ground is shown, permission will be 

where the nature of the eonnezion be- given to sorcharge and fabtfy such aet- 

tween the parties has been that of prin- tied accoants. Beaumont t. BauUbes, 7 

ctpaJ and ag^^U, or of attorney and Ves.605 jI'et0(ST.Af(0rgan,5Pfice,4t. 
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(C. 63.) AnNAND & UX' V. HONYWOOD. (1) 

Lord Chancel- The case was, the plaintiff's father had two daughters, the 

1"'* eldest was married to the plaintiff, and had a portion ; the 

Cttstom of Lon- father by will afterwards,, reciting that his said daughter was 

^^°* not sufficiently advanced, did make further provision for her ; 

but after that he revokes that will and makes another, whereby 

he declares that his said married daughter was sufficiently ad- 

vanced, &c. and then dies. 

The bill was brought for a customary part of the personal 
estate that the father died possessed of at the time of his 
death ; and here it was held per Cuf^p that when a daughter 
is married and hath a portion, that is prima facie intended an 
advancement; and this is so intended and taken by the custom 
of the city ; but by the same custom, if the father doth after- 
wards, by will or writing, declare that she is not advanced 
Custom of Ixrn- sufficiently by the marriage, then this by the same custom 
PmX Case 351. ^^^^ ^P®" ^^^ matter again, and let her in to her customary 
part. 

And it was likewise held here, that if at the time of the 
marriage it had been agreed, that notwithstanding her portion 
then given, she should have had her customary part, let the 
custom be what it would, there would then have been im 

(I) 5. C. 1 Vern. 545 ; 2Ch. Rep. 179; SCha. Ca. 117. It9; 1 £q. Ca. 
Ab. 163. 

equity 
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•quity'te kt lier in for her cualoiiiarj part, and tUs court 
would have given remedy. 

. JBut here being no such agreement, the matter rests purely 
upon the custom ; and therefore it was ordered that the cus- 
tom should be certified by the Recorder^ viz. whether a decla- 
ration that his daughter was not sufficiently advanced by his 
will, which afterwards was revoked, shall be sufficient to let 
the daughter into her share ; and whether the will, notwith- 
standing the revocation, shall yet continue a writing to this 
purpose. (2) 

But he would not suffer it to be put in issue, whether the 
marriage shall not prima Jade (3) be intended an advancement ; 
for he said that was already certified formerly by Coke 
when he was Recorder of London, and it is reasonable it 
should be so, for the reason that is given by Swinburne ; for 
when the portion is given, it is proportioned to the estate 
which the party that giveth it then hath ; and as when there is 
a decay of his estate, the married party beareth no share in 
the loss ; so if there be an advance, it is not reasonable (with- 
out a declaration made by the party) that she should have the 
benefit of that advance. 

(«) By the notes of this casein % ■ppeart that the converse does not hold; 
Cba. Rep. and t Cba. Ca. tt6t tuprii, it it the father, by his last wiU, or other 
appears, tlie Recorder certified that the writing, expresses the value of the ad- 
first wilt, though revoked, and therefore vancement made, the child, bringing the 
laopeBative for testamentary purposes* amount thereof into holcfapot, shall 
still continued a sufficient declaration, have as much as will make up a fiill 
under the hand of the testator, that the child's part of the customary estate pos- 
plaintiff had not been sufficiently ad- sessed by his father at the time of his 
▼anced ; and she was accordingly let in decease ; notwithstanding such &tber 
for. her customary share, bringins into shall,byany writing nnder his hand and 
hotchpot the sum she had actually re- seal, declare such child was by him fuUy 
ceived. But though a freeman who has advanced. Chaee v. Boar, l£!q. Ca. Abw 
once declared, in writing, any child not 155. tn uuirg. 

to have been sufficiently advanced, can- (3) Hervey v. "Dabottverm, Ca. temp, 

not do away the effect of that declara- Talh. 135 j.Hum« v. Edwardt, 3 Atk. 

tion by a subsequent contradiction ; it 451 ', Elliot v. Collier, ibid, 527. 

Beg, Lti.>1679. A. fpl. 698. The court declared, it would be proper that the 
Kecorder of London should certify, whether a declaration by a will revoked, be 
such a declaration in writing as to let in a freeman's child to a customary pari of 
the father's estate. See tuprL 



Graves v. White et al'* (C. 64.) 

The defendant married the plaintiff's wife's mother ; the Lord Chancel- 
plaintiff being a suitor to the defendant's daughter in law came ^^- 
to a treaty with the defendant ; the defendant being then pos- Marriageagree- 
sessed of the personal estate that was left by his wife's former ment executed. 
iHisband, a share whereof was due to the j)laintiff's wife, the p^^^j,^ 
plaintiff and the. defendant enter into articles, and in the Ante, Case 38. 

articles Post, CaseS75. 
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articles it was recited, that whereas the defendant was to ^ay 
to the plaintiff one thousand pounds for the marriage portion 
of the wife, the plaintiff covenanted to settle certain lands, tic* 

Covenant It fell out that the share of the personal estate which the 

plaintiff was intitled to, was but three hundred and twenty 
pounds* 

Vide ante, Ciue ' ^^^ ^^ ^^ decreed that he should pay the <£ 1000, and 

5. ' per Cur\ an action of covenant will he upon this recital ; 

[ 58 ] whereupon it was insisted that the plaintiff ought to be dis- ' 
missed to law, and bring his action of covenant there. 

But per Cancellar\ where there is a remedy at law for one 
thing in a bill which is complicated with other matters which 
are proper in Equity, there this court will determine the whole 
matter. (1) 

And although it was objected here, that the wife lived but 
six months, and that the husband was not able to have made 
the settlement he agreed upon, and that the wife had very hard 
usage from the husband the time she lived with him, yet the 
court decreed ut supra. 

And my Lord cited the Lord Delaware's case (2) lately de- 
creed here, where an agreement was to pay the marriage por- 
tion to such person as he should appoint in the space of six 
months, and he was in consideration thereof to settle certain 
lands ; the marriage took effect, the wife died, and the si^ 
months elapsed, and no person appointed to receive the 
money ; and yet the portion was decreed to be paid to the 
Lord Delaware without examining hi*- capacity to make a 
settlement according to the agreement. 

(1) Kemp ▼. Pirt<ir,7 Ves. S48; Ad- (f) See 1 Vein. 198; poft, Append. 
ley V. WhiUUMe Company, 17 Vet. c. 10. 
394 ; CorptntioH of Carlisle v. WiUon, 
13 Ves. «79. 

Reg. Ub. 1679. A. foL 768. Decree:— That the defendant White shall, on or 
before Michaelmas da^ next, pay to the phuntiff the sum of £lOOO without mterest: 
bat if he doth not pay the same at the tmie fixed* then he is hereby decreed to pay 
the same with interest from the da v of making this decree. If the defendant snaQ 
duly perform this decree, the plaintiff is to gire the said defendant a release for the 
£1000 and all interest due thereon ; and for all demands in respect of the same. 



(C. 65.) Parker v. Parker. 

Lord Chancel. Thb plaintiff's father devised to her and her sisters a legacy 
Lp 'ac when ^^ ^^^^ hundred pounds, to be paid at their days of marriage, 
payabL^ and if either of them died before marriage, then her part to go 



to the survivors, and in the mean time to have maintenance and 
education. . 

The plaintiff being now twenty-six years old^ and not 
minded to inariy, preferred this bill for her portion. 

It 
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It was argued for the plaintiff, that the usual way is to 
make the payment at such an age, or day of marriage, which 
shall first happen ; and here though the day of the age be 
omitted, yet it may be intended the age of twenty-one, when 
she is of ability to manage and dispose of it. 

But per Cancellar*, this is an easy case ; for wheresoever 
there is a devise over, (1) the testator is his own chancellor, 
and there the limitation must be taken as it is penned ; and 
here would be a manifest injury to those in remainder, if this 
court should decree the portion before marriage, and the [ 59 1 
intent of the testator would be defeated ; for it is plainly his 
intent, that if she dieth unmarried, her share should be equally 
divided amongst the rest of the children ; and if it be decreed 
to her, she may give all to one, and none to another ; and he 
said it was much the same way with my Lady Kilmurrye's 
case, where one thousand pounds apiece was devised to 
daughters, if they married with the consent of B. and if they 
married without such consent, then they should have but five 
hundred pounds apiece, and the residue should go to the son ; 
the young ladies being thirty years of age sued for their lega- 
cies here, and it was alleged in their behalf, that now being of 
that age, it was not material whether they married with or 
without consent, being of understanding and discretion to dis- 
pose of themselves. \ 

But it was resolved, that the testator was chancellor of his 
own estate, and having added this restriction, and a limitation 
over, this court could not altei it ; and therefore their full 
legacies were decreed to them, but they were to enter into re- p^^ q^^ ^^ 
cognizances for security of repayment^ in case they married 
without such consent. 

And so here the Lord Chancellor would not decree the 
portion till marriage ; and then the counsel of the plaintiff 
pressed to enlarge the maintenance, because when no certain Maintenance 
maintenance is expressly allowed, this court will allot what ^^' ^"" *** 
they think fit ; but in this case he would not extend it beyond Po'tt, Case B5> 
the interest of the money, because if he should, it would sink S^* 
the principal, to the detriment of those in remainder. (2) 



nd\ 



) Ante, c. 9, p. 10, notes 6 (t) ManhM t. Holhwou, i Swanst 

7. 436. 



(C. 66.; 



Note, That if a mortgagee in possession assigneth over, if Proper Parties, 
the mortgagor prefer his bill, upon supposition that the debt ^^^^S^B^* 
is satisfied, and to have an account of the overplus, there he 
must make the mortgagee and all the assignees parties. 
But if his bill be only for an account, and to pay what is 

arrear 
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•rretr to the asaigaee/there be need not make the mortgagee 

a party. (I) 

« (1) Aldwngh the mortgngor wasnot a the pvesence of the oriKinal moctgp^ee, 

party to the assignment; Hill r, Adamt, whose accounts were admitted bj such 

f Atk. 59 ; Chambm t. Ocidvin, 9 Yes. assignment, roost be still less necessary ; 

C69; StHTuk ▼. iUrMU, 6 Mad. 478 ; see, hovferer, port, c 146, p. tS7. 



and if he was a party to the i 

[ 60 ] ' _^ 

(C. 67.) 
dd mortgage A MORTGAGE was made in l6S4, and the mortgagee above 
not redeemable, forty years in possession; and the mortgagor came now to re- 
deem, but was denied; for my Lord Chancellor said he would 
not coimtenance the redemption of such old mortgages ;(1) 
and my Lord Bridgeman's rule was, not to suffer a redemption 
after twenty years, and by the statute an entry is taken away in 
that time; and he said he would in no case suffer the redemp- 
tion of an old mortgage, unless the profits of the land did con- 
siderably exceed the interest of the money. 

(1) Utotm V. Hugell, 1 Barnard, discussed case of Chobmcndel^ t. Clm- 

S7f . The doctrine in the text above, ton ; see S Jac. and Walk. 145. 176. 

mppeafs to be, now (it is t0 he hoped 197. €t 
iinally) established, by the dwtoii^j 
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IN CURIA CANCELLARIJE. 



(C. 68.) Hatches v. Curtis and Sir Richard Anderson. (1) 

^owerexecuted. Lands were conveyed to trustees for such uses as Mrs. Evei^ 
^t. Case 113. gj^^ should direct, limit and appoint; she voluntarily, by writ- 
ing under her hand and seal, did limit the uses to the plaintiff, 
and (she being zfeme covert) the deed was kept in hers or her 
husband's hands; afterwards she destroyeth this deed, and 
limits the uses to the defendants, and there was no power of 
revocation reserved in the first deed. The question was, whe- 
ther she were so bound by the first limitatiou, that it was not in 
her power to alter it? 

And the Lord Chancellor said, though this was a case of 
value, yet there was no difficulty in it; for when the power was 
once executed by deed, there being no power reserved by that 
deed to revoke or alter it, a subsequent limitation by another 
deed will be void; for the first deed, and the last will, always 
takes place. 

(1) S. C. ) Eq. Ca. Ab. 671. 

But 
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But Otherwise it is, if the limitation be [to be executed] by Hob. 315^ 
will, for there the party may make his wiU Mies quoties, and 
the last shall take place. 

If a power be reserved to limit a trust by deed or will, if it 
be once limited by deed, it can never afterwards be altered; 
but a will being of its own nature revocable and alterable, it 
nay be revoked or altered as the party pleaseth ;(£) for trusts [ 62 ] 
be governed by the rules of law, thougS the execution of Uiem 
is compellable only in this court; but if the power reserved to 
limit by deed be from time to time, then he may limit and re- 
voke Mies quoties. (3) 

(f ) RHd ▼. Shergold, 10 Ves. 379 ; Duke (fMarlb&nu^ t. Lord Goddpkm, 

jHAlt^tfiM ▼. Warmer, 4 Vet. SlO; and S Ves. ten. 77; UUe v. Liik, 1 Br. 

though the in^tmiDeot, in thii cue, wai, 533 ^ Cotter t. Larer, t P. Wms. 6f3. 
strictly speaking, rather a declaration of ^3) Provided, that to each new revo- 

uses than a will, it jet so fat possessed cation and limitation there is annexed a 

the properties (^ a wiJl at to continue fresh power of revocation ; otherwise 

ambulatory, and revocable without any the oses limited upon the first revoc»- 

spedal reservation of a power to that tion must stand. Hale v. Bond, Prec in 

effect. Ohe v. Heath, 1 Yes. sen. 139; Cha. 474. 

Heg.Lib. t6B0,A.fiL 101. Tbecaseof I.iiPti^ftoAandaniNad(13C«r.9.)wM 
died, as a precedent which ought to govern this case; fas which it was adjudged, 
under similar dnnuustauces, by this court, assisted by several judges, that the first 
revocation of the power, and the first deed, should stand, and not be again re- 
vocable. And now, the case cited was declared to be expressly in point; vaA that 
the first deed executed in this matter having been found, by trial at law, to have 
been duly executed, and there b^ng no clause of power of revocation therein, the 
said power had thereby been fully executed. And although the last deed recites 
the power, that was not in itself a revocation of the first deed : it was, therefore, de- 
creed, that the last deed, under wluch the defendant Curtis chums, be set aside; 
and that the first deed, under which the plaintiff claims, do stand,' and take place 
as a good deed, and made in full execution of the said power; and that the de- 
fendant Curtis shall convey to the plaintiff all his right, tide and interest in all the 
premises limited and appointed to the pUdntiff by the said first deed ; and that all 
the rents and profits received by the defendant Curtis, out of the said estates, be 
accounted for by him, and be applied m dischaige of the said trusts. 



(C. 69.) 

If a man preferreth a bill generally for an account, an account Account suted. 
stated is a good plea; but if in his bill he setteth forth that Pott, Case s&a. 
there was an account, and that there was a mistake, and set- 
teth forth the particular mistake,(l) there an account stated is 
no good plea. Per Hutchins & al'. 

(l) WrMit V. CoMii, 1 Ch. Ca. 26S; stood to each other, a settled account 

Btmrhe v. Bridgeman, 1 Barnard, 279 ; was allowed to be opened, though no 

J>awioii V. Dawson, 1 Atk. 1. In Mai- specific errors were pointed out See, 

thew^ V. Walwyt, 4 Ves. 125, from the also, Chamber$ v. Geldwm, 5 Ves. 837. 
particuUr relation in which the parties 



Hunt 
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(C. 70.) Hunt and Bakeb.(I) 

Trust of a term It was satd per Winnington, and not denied, that where a 
P*^ u^"* 157 ^"^* ^^ * '^"o *^"^ ** limited to the husband and wife for 
Cue i^Tcon.' ^^^i* lives, with a -remainder to the heirs of the body of the 
wife, there, after the death of the husband, the wife hath the 
disposition of the trust of the whole term, and after her death' 
her executors or administrators; and where the remainder was 
limited to the heirs of the body of the husband, there the wife 
being administratrix to the husband, had power to dispose of 
the trust of the whole term. (2) 

If a man marrieth a feme who is the cestui que trust of a 
term, if she dieth, this trust will not survive to the husband, 
1 Inst. 351. but shall go to the executor or administrator of the wife ; and 
this was said to be Witham's ca8e;(3) and that is the difference 
where the wife hath an estate in law in a term, and where she 
hath only a trust. (4) 



u 



1^ 5. C. 2 £q. Ca. Ab. 137. " been the ruling autboritj ever since, 

t) This doctrine, as a general one, *' iu cases of the like nature ; and that 

■ee'ms established. Mr. Feame, in his *< Peacock ▼. goofier, (pMl, c. 197, pb 

adnurable Treatise on Contingent Re- '* ll4,)and Da^omer. 6<H'dfnafi,(^ff, 

mainders, p. 49S, observes, that " Webb ** c. 303, p. tSl,) are only attended tA 

" V. Wiebbt 1 P. Wms. 13«. (the de- •• in cases exactly the some, in tpecie.'* 
" dsion in which was conformable to (3) 4th Instit. 87. 

*' the case io the text,) appeals to have (4) Port, c. 157, p. 131. 
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IN CURIA CANCELLARI^. 



(C. 71.) Mr. Vabnees' Case. (1) 

Lord Chancel- One Mr. Vamees^ a young gentleman, in consideration of 

fcv^ . , *jf 100 given him in the life-time of his father, did give a bond 

Udt^ ' for .£600, to be paid within a year after the death of his father 

(to whom he was heir). The said bond being sued, he pie^ 

ferred his bill to be relieved, and was relieved, repaying the 

said «£lOO, and interest. (2) 

(l) S. C. t £q. Ca. Ab. I8i. to incapacitate them from binding them- 

(«) To expectant heirs the Court of selves by any contract Peacoek^.Evmu, 

Chancery seems to have extended a de- 16 Ves. 514 ; posr, c. U«, p. 112. 

gree of protection, approaching nearly 

A MAN 
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(C. 72.) 

A MAN (]) made a setdement with power of revocation^ and powereiecuted. 
limiting new uses, in the presence of three or more witnesses; Vide post, Cmo 
and he revoked, and limited new uses by his will, in the pre- ^^' ^^' 
sence of two witnesses: and decreed by the Lord Chancellor 
to be good enough; for the appointing three witnesses was 
only that there might be clear proof that it was done; and 
here it was clear enough, though here were only two wit- 
nesses. 

(1) 5. C. S Ea. Ca. Ab. 671 ; and nesscs was required, the case, so ct« 

reported more fully, under the title of plained, seems unexceptionpible, ereii if 

SayU V. Fretland, t Ventr. 550, and t there was no consideration for the exe« 

Cb. Rep. 912, by which it appears, that cution: if there was a raluable consi- 

the will was actually executed in the deration, eqniiy would have ffiren relief, 

presence of three witnessei^, though two although the power had directed the 

only subscribed their names ; but as, by subscription of three witnesses. Sergiton 

terms of the power, the presence onl^, ▼. Scaly, t Atk. 415. 
and not the signature, of three wit> 

""^ [ 64 ] 

Flay v. Flay.(I) (C.73.) 

A MAN deviseth his household goods and stuff to his wife, and Lord Chan- 
died, having made his daughter executrix. The question was, p"**"|^^ij^ 
whether or no by this devise the wife should have the plate -^^^ ^ 
that was commonly used about the house, viz. a silver tankard, household 
twelve silver spoons ; and likewise whether she should have a g^*v, ^^ 
bracelet which she used to wear, and some pieces of old gold, off^ExecTsei. 
viz. two pieces that were given her to join in a fine by her 
husband, and some other pieces that were given her before 
marriage by her godfathers and other friends, which she had 
kept all the time of her marriage. 

Resolved, that the tankard and spoons, commonly used 
about the house, will pass by the devise of household goods ;(2) 
and for the bracelet and the pieces of old gold which her hus- 
band gave her^ and permitted her to use and to dispose of in 
his life-time, it cannot be intended that he did design to take 
them away at his death without express words; (3) and since 
the wife might have disposed of them, and have sold or spent 
them, but she hath not, but hath been a good housewife and 
saved them, they shall not now be taken from her, there being 
no want of assets for payment of debts. (4) 



i« 



5. C. S £q. Ca. Ab. 318. (4) Ttp^ng ▼. Ttpping, 1 P. Wms. 

Ante, c. 10, p. 19. 730 ; fioynten ▼. BownUn, 1 Cox's Ca. 

(3) Grokom ▼. Landmdtrry, 3 Atk. 106 ; but see post. Append, ell. 
394. 



Ki^. LHh, 1680. A. fol, f51. The executor's bill, as against the widow, dis- 

If 
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(C. 74.) 

Per Justice Jp a legacy be given to an infant to be paid at his age of 
I^Chanoel- twenty-one years, and the executor to pay interest for it until 
lor seemed to it became payable ; if the infant die before twenty-one, it is 
•Uow this dif- jye presently to the executor or administrator of the infant ; 
LeS^^'hen "^"^ *f °^ interest was to be paid for it, then it shall not be 
payable. paid until such time as the infant would have come to twenty- 

Ante, Case 26. one in case he had lived; because there it is a benefit the 

testator intended to the executor by keeping it in his hands ; 

but in the other case it could be none, when interest was 

payable. (1) 

(1) CHehett ▼. Dolby, 3 Ves. 15. 
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(C. 76.) ^^ CXmU CANCELLARI^ 

Copyhold. If a copyholder do for a valuable consideration sell or mort- 
gage, or covenant to convey his copyhold, and dieth before 
any surrender made, the heir is compellable to surrender 
Post, Case ifs, according to the agreement of the copyholder ;(1) but if a 
f7« b. 304. copyholder deviseth his copyhold, and make no surrender to 
the use of his will, the heu* shall not be compellable to make 
this good to the devisee. (2) 

But it was made a query, if a copyholder do devise lands 
for the payment of his debts, and dieth without making any 
surrender, whether the heir be in this case compellable to 
make a surrender; and the better opinion seemed that he 
should not, because although this be for payment of debts, 
yet it is merely voluntary to devise his copyholds ; and the 
Master of the Rolls said, that if this should be allowed the 
lord would be cozened of his fine. (3) 

(1) Hiiiton T. Hinton, S Ves. sen. estates are made effectaal, without pre- 
633; Pattttonr,Thompion, "Rep, temp, vious surrenders to the uses thereof; 
Tinch,9TS;K*env, Sparrow, ibid. SSI; eacept in the case oi ^ feme eooerL 
Martin v. Seamore, 1 Ch. Ca. 171 ; Doe ▼. Bartle, 1 DuwI. and Roland, 91. 
Greenwood v. Hare, 1 Ch. Ca. 374. (3) The second section of the statute 

(2) But, now, by stat. 55 Geo. 3, c above cited provides against this. 
I9t, dispositions by will of copyhold 

(C. 76.) -^. 

Devise of lands Ip a man deviseth lands that are in mortgage, the equity of 
mortgaged. redemption will pass to the devisee ; and so if copyholds that 

are 
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are in mortgage are devised, the equity of redenption shrii 
pass to the devisee. (1) 

(1) Paukt ▼. Th$ Attorney Cenerml, Black. 145 ; PU%t t. Heie« 1 Ch. Refk 
Hani. 469 > Burgm ▼. Wheatt, 1 W. 191. 

-.^ [ 66 ] 

Tiffin v. Tiffin. (1) (C,77.) 

A LONG term for years was kept on foot upon trust to attend Term to attend 
the inheritance ; he that had the inheritance deviseth the lands ^ inheriunw. 
by a Nuncupative will, which was reduced to writing in his ^^ ' 

]ife*time ; but the direction in the statute of this king against 
frauds and peijuries, (£) was not pursued. The question was, 
whether or no this devise should operate upon the trust of the 
term which was in him^ by reason it could not operate upon 
the inheritance, because the statute was not pursued; 

And it was held clearly by the Lord Chancellor, that it 
should not; for if this should be permitted, it would in a 
great measure frustrate the end of that statute ; for it is verj 
frequent now in settlements that such leases are kept out to 
attend inheritances ; and these leases are in a manner part of 
the inheritance, (3) and shall not be severed from them in any 
case whatsoever, uideas it be for payment of debts ; (4) and 
he said it had been adjudged in this court, that if a term for 
years be in trust to attend an estate-tail, if tenant in tail com- 
mit felony, the king shall not have the benefit of the trust of 
this term, but it alMilI attend the estale-t«l in the heir. (5) 

And if a dtiscn of London have a trust of a terra attending Custom of 
his inheritance, and dieth, the trust of the term shall not be l/>iidon. 
subject to the custcmi of London, to be divided between the 
wife and children, &c. aa other personal estate and chattels 
shall. (6) 

A woman recovered her dovrer of an inheritance, that had Dower. 
a trust for years attending upon it with a pepper-corn rent; ^o*** Case f 85. 



(1) SwC. 9 Cha. Ca. 49. 55; iVern. itself. TknMmY. Attmmey Genend, 1 

1 ; 1 Sq. Cft. Ab.'f4i ; 9 £q. Ca. Ab. Vera. 341 ; Badm t. Earl rfFrmbroke, 

275. t Vem. 58; and 5 Cha. Rep. 219. The 

(t) Stat f9 Cha. 2. c. 5. distinction, admitted in the Ia»t cited 

(5) Tills qoestion is learnedly dia- report, between a purchaser taking the 

cussed in 9 Collect. Jarid. p. 967, in an ioheiitance to himaleJf, and having the 

opinion understood to hare been given term assigned in trust for biro ; or, ftice 

by Mr. Fearne ; see, also, Capel ▼. 5t>d- vend, taking the term himself, and 

ler,9Vts. 510'y HnddUstone r. Lamp- having the inheritance conveyed in 

ft, 1 Ch. Rep. S6 ; GoodrMtr. SaUt, trust ; was overruled in 



lagh, 
9Wil 



9 Wils. 331 ; Wfdtehurch v. Whitchurch, LangUm, 9 Ch. Ca. 156 ; and see Dmoie 
t P. Wms. 936 ; pott, c. 358. p. 989. t. Percival, 1 Vem. 104. 

(4) And, even for that purpose, is (5) See post, c. 157, p. 131. 

not penanal assets, nor chargeable to (6) Rich v. Rich, t Cha. Ca. 160 ; 

any greater extent than the ii&eriunce Dowie v. Ptrcival, ubi $upra, 

she 
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she wa3 endowed of the third part of the peppeiHX>m rent, 
and preferred her bill, to have the benefit of the term, in 
Lord Bridgman's time, who seemed at first inclinable that 
she should have it, but afterwards, upon consideration, or- 
dered that she should not; (7) for it shall not upon any 
account whatsoever be severed from the inheritance, unless it 
be for payment of debts, and there it shall ; for a man hath 
no right in conscience to any estate, [thereby] to leave his 
[ancestor's] debts unpaid. 

(7) But it is now settltd, that a Palmer ▼. Danhsf, Prec. in Cha. 157; 
dowress may redeem atcrvi against a DudUy t. Dudley; ibid, S4t-; Mann- 
mortgagee ; and remove it out of tlie drell t« MaundreU, 7 Ves. 578, and 10 
way against an heir ; though she cannot Ves. 261 ; but the wife is not entitled 
against a purchaser who has taken an to dower out of the equity of redemp- 
actual assignment of the term to protect tion of a mortgage in fee. Dixon ▼. Sa» 
his title. Swamwek ▼. JU/fifrd, AnibL 7 ; ville, 1 Br. 3t6. 

lUg. lAb. 1680. Bb foL 201. Decree,— that the defendant, who claimed under 
the nuncupative will, should deliver up possession, and account for tlie profits of 
the premises received by her since the death of the testator, and until the delivery 
of the said possession. BjfoL 490 and 491, we leam that the cause was reheard, 
and the decree affirmed. 

[ 67 ] -^^ 

(C. 78.) Bravell t;. Pocock. (1) 

Custom of A MAN devised £3fiOO to his daughter, and the residue of 
London. his personal estate he devised to his brother. (2) The ques* 

Ante, Case SO. tion was, virhether this daughter should have her customary 
Post, C)ueS5i. part besides this legacy, by reason that he gave the residue to 
his brother, which is a kind of an implication, diat the daugh- 
ter should have the jESflOO and no more ; and if she should 
have her customary part too, there would be nothing left for 
the brother. 

But the Lord Chancellor held clearly, that she should have 
her legacy and her customary share too ; there being no words 
in the will to exclude her, she shall not be barred by implica- 
tion ; and if there were nothing left for the brother, he could 
not help that ; it must go as far as it would. 

It was likewise held in this case, that if a woman before 
marriage agrees to a jointure in bar of her customary part, 
that this agreement shall bind her, and she shall never after 
sue for her customary part. (3) 

(1) S. C. S £q. Ca. Ab. f6f . (3) Cholmely v. Ckolmehf, S Vem. 

(S) Since the stat 11 Geo. 1. c. 18. 83, but not if the jointure were made 

s. 17, the question in this case could after marriage ; and the husband died 

not nrise ; unless the freeman had, on intestate. Sutter v. Butter, 1 Vem. 



his marriage, expressly covenanted that 180. 
his estate should be liable tu tlie cus. 



tool. 
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NeWCOMBE v. BONHAM.(I) ^ ^^ 

Anthony YoNOy for <£l,(XX) consideration, conveyed lands to Mortgage when 
Bonham and ux', and the heirs of Bonham (who married his 0^^*^*%. 
his sister), and, in another deed made at the same time, Bon- ^ ' 
ham redemised part of the lands to Yong, for 99 years, if he 
lived so long, and covenanted that in case Yong, during his 
life, and during the said term of 99 years, should pay Bonham 
<£ 1,000 with interest, then Bonham and his wife were to re- 
grant the fee to Anthony Yong ; Yong in the same deed co- 
venants, that in case he did not pay or tender the «£ 1,000 with 
interest, during the term and during his life, then neither the 
said Yong nor his heirs should have any benefit in law or 
equity of the said covenant, but should be excluded from all 
equity of redemption. Yong died ; the plaintiff's wife being 
heir at law to Yong preferred her bill to redeem ; and it was - 
insisted upon by Serjeant Maynard, &c. that this was a bar- 
gain and a plain purchase, and no mortgage ; and though he 
had a power dunng his life to redeem, yet it was his Intention 
that his heirs should not; and here the defendant might be at [ 68 ] 
great damage ; for if Yong had lived twenty years, the de- 
fendant was to have no interest for his money all that time ;* 
and then if he might come any time and pay him his money' 
with simple interest, or his heir after, this would be a great 
preiudice to him. 

fiut the Lord Chancellor held clearly, that he should re-t Port, Cmc 95. 
deem ; for being once redeemable and once a mortgage, the ^^^- 
negative words shall not make it otherwise ; and if this should, 
be suffered, the scriveners would quickly get this way, and 
cozen mortgagors out of their estates ; that if the mortgagors 
did not redeem during their lives, it should never be redeem- 
able by the heirs ; and he cited a case between Hamond and 
Harrt$,{9,) where a mortgage was made, and there was this' 
clause in it, that if he, or the heirs male of his body, should 
pay the money In such a time, that it should be redeemable ; 
but if he, nor his heirs male, did not pay it in the time, that 
then it should not be redeemable. The mortgagor died with- 
out issue male, and yet the heir general was admitted here to 
redeem. And the Lady Jason's case (3) was cited, where all 
the negative words imaginable were inserted in the deed, to 
bar the equity of redemption, and all manner of circumstances 
sworn, that might conduce to the hindering of the redemption, 
and yet the party decreed to redeem. And another case be- 

(1) 5. C. 1 Vern. 7, and fSt; % (f) Pmt, c. 92. p. 84, and c 95. p. 
Ventr. 364 ; 9 Ch. Ca. 58. 159 ; t £q. 86. 
Ca. Ab. 312. (3) Pose, c 81. p. 69. 

o tween 
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tween IlKngUm and Gardwer, in this very point* where a 
mortgage was made for a «£iOO, with a condition that if the 
mortgagor did in eleven years, and in his own lifetime, pay the 
JElOO and interest, then the mortgage to be void; the mort- 
gagor died, and yet there his heir did redeem. * 

It was said at the bar, that if a mortgage was made upon 
condition to be void upon payment of a certain sum of money 
at a day, but if the money be not paid at the day, and the 
mortgagee do pay a further sum to the mortgagor, then the 
mortgagor to be concluded of the equity of redemption ; if the 
mortgagee pay the money, and the mortgagor accept it, that 
then he shall be barred ; for this is quasi a new agreement ; 
but the mortgagor is not bound to accept it, (4) but may re- 
deem at any time, until he is concluded by tlie court. 

And putting in negative words signifies nothing, viz. to say, 
if the money be not paid at such a time, that it shall not be 
redeemed ; for if that should be suffered, the scriveners would 
cozen all mortgagors out of their estates, 
r 6& ] Note. In the case supra, it was thought hard by several at 
the bar, that the plaintiff should be permitted to redeem^ 
against the express agreement of his ancestor. (5) 

(4) Ite, e. 5f 5. p. f 58. Keeper NorA; and the rerenal wu 

(5) And it appears (by Rsg. Ub. affirmed tn dom§ Prae. (tee f Veiitr. nM 
cited iwfr*) thai this decree of Lord t&tprk ; Joum. of House of JLoids, vol. 
Kottingiiam's was reversed hj Lord 14.) upon the special circumstances. 

lUg, Lib. 1680. KfoL 538. The court declared, that the deeds of lease and 
release executed to the defendants did not create an absolute estate in fee simple 
to the defendants, but was a securitj ; and, being so, could not be extinguished by 
any covenant or agreement at the time of makmg tlie mortgage ; and, therefore, 
there ought to be a redemption. I>ecree : that, on pajment of what, upon taking 
the accounts, shall appear to be doe to the defendants in respect of the said mort- 
gage, they, the said defendants, shall reconvey and reassure the said lands and pre* 
mises to Uie plaintiff; free from incumbrances done by them or either of tbem. 
The case was reheard, when the Lord Chancellor confirmed his first decree ; but 
by lUg. LSb, 1685. B. foL 482, it appears that a bill of review was brought, when 
At Lofd Keeper North declared, that the said lease and release, notwithstending 
the nsdemise to Yoon& did create an absolute estete in the defendants ; and that 
the same neither could nor ought in any sort to be deemed a mortgage. His Lord- 
lAiip, therefore, reversed his predecessor's decree, and dismissed Uie platntiiTs bill, 
as fei aa it sought a Mdemptioa of the said piemises ; but without cxwts. 



(C. 80.) HODGKINS V. LUTWYCH. 

Time a bar of ^"^ ^^^ ^^^^ ^" ^^^^ ^^^^* ^^^^ ^^ mortgagee be in possession, 
equity of re- and levy a fine and five years pass^ that this shall bar the equity 
demptioD. of redemption^ (l) and an entry of the mortgagor will not pre- 
vent 

(1) See ante, c. 18, p. 21, note 3 ; g^ee cannot, by fine and non-claim, 
but it is now well setded that a mort. merelyy bar the equity of redemption: 

for 
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veat it, because his entr; is not lawful ; but the mortgagor 
ought to bring his $ubp€ena.{2) 

for the ftae, in such caie, displaces no> (S) GlumdaieiUeh ▼. Lemm^ f W. 

thing, it is still the same estate ; Kennedy BI. 995 ; Clifford ▼. AtUey, 1 Ch. Ca. 

▼. iMy ; 1 Sch. and Lef. 580; Stan t. S68; pMi, Append, e. 18. 
LtrdWmdaet,2Atk.6SU 



SiB RoBBBT Jason v. Eybes & al\ (1) (C. 81.) 

Upon the marriage of the plaintiffs father with the Lady Lord Chan- 
Eyre, who had <££,000 portion, it was agreed that the Manor ^^^^' 
of Hinton should be settled upon her for a jointure: but it 
being charged with a mortgage of <£4,000, to one Fisher, it Mortgage when 
was agreed that the ^2,000 portion should be paid to the said J^J^"c^yo 
Fisher in part of the said mortgage ; and the said Sir Robert [note's.] ' 
the father was to have three years time for payment of the 
residue. 

The <£2y000 portion was paid towards the mortgage, and, for 
seeurmg the <£2,000 residue and the Lady Eyre's jointure, a 
lease of 500 years was made of the premises to Tench Fisher 
and Travers, in trust for Fisher, redeemable on the payment 
of the said ,£2,000 and interest ; and after such lease made, 
the said Fisher was to join with the said Sir Robert Jason, in 
granting the reversion and inheritance of the premises to 
Uarey and Hplbeech, and their heirs, to the use of Sir Robert 
for life, remainder to the Lady Eyre for life, for her jointure, 
remainder to the said Carey and Holbeech, and their heirs, 
upon several trusts therein mentioned touching the payment of 
the said money ; but in case the said Sir Robert should not 
>ay the said money at the time for payment thereof, or in de- 
fault thereof, should not within the term of three years pay the 
debt and interest which should become due, or that Sir Ro- 
bert should die before the same be paid, and the lease surren- 
dered, that then in any of these cases the said Carey and Hol- 
beech should stand and be seised of the reversion and inhe- 
ritance of the premises to them limited, expectant on the estate 
so to be limited to Sir Robert and the Lady Eyre respectively, [ 70 J 
in trust for the Lady Eyre, her heirs and assigns, not only to 
discharge the debt and interest, whereby to free her intended 

{'ointure from the lease of 500 years, but for the increase of 
ler fortune, and to the end that she might enjoy the inherit- 
ance of the premises absolutely to her and her heirs, dis- ( 
charged of all equity of redemption, according to the said 
agreement. Accordingly deeds were executed. 

In June 1674 the said marriage took effect; in March fol- 

'(l)S.C.SCha.Ca.3S» 

G 2 lowing 



£ 
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lowinff Sir Robert died, before three years expired, not having 
paid the said £9,fiOO, and the plaintiff, being his son and heir,* 
preferred his bill to redeem. 

And the Lord Chancellor was clear of opinion, that the 
plaintiff ought to redeem, and declared that though the deed 
be ever so strong to secure the jointure, yet after all, if it be 
once a security, no words in the same conveyance for exclud- 
ing the redemption, iii case of a failure to do it by the time 
thereby limited, can bar a redemption ; (2) and if Sir Robert 
the father had out-lived the three years, and had not paid the 
money, he could not have forfeited the equity of redemption 
to his wife, but he should have had the redemption, thou^ 
the three years were expired ; and if he was not concluded, nei- 
ther is the heir. 

And therefore it was decreed, that he paying off the said 
mortgage, the trustees should convey the equity of redemption 
to him, and the Lady Eyre to have her jointure for her life. 

Note, that this case I took out of the Decretal order. 

(2) Mellof ▼. Leet, t Atfu 495; S78; Sekm ▼. SUde, 7 Ves. S73| 
Goodman ▼. Grienon^ % BftU and Beat. Howard tr. Harm, 1 Vern. 190. 



(C. 82.) Chiswell v. Blackwell.(I) 

I^fd Chan- Ijj this case it was declared by the Lord Chancellor, if the 

^' wife do make a will, and give legacies, &c. although the hus- 

Feroe coTcrt band did promise her to perform it, and gave her leave to 

■Mkei a will, niake it, nay, although he did after the death of his wife assent 

to it, yet he is not bound by it, and the performance of it in 

him is only honorary, unless the husband did agree before 

marriage^ that she should do it, and then he will be bound 

by his agreement, (Q) but all promises after, nay if the wif^ 



!i 



ri) 5. C. 3 Eq. C. Ab. 157. caii and will interpose to eflfectuate it 

(f ) Even in this case, the will, if it against the heir at law ; upon the oonsi- 

relates to real estate of inheritance, deration of a meritorious quality in the 

cannot be supported in a court of law ; penon who is to take under the appoint- 

Gcorge v. , Ambler, 6f8 ; al- ment,withoutitthc court will not. Im^Ac 

tliough if the esUte is limited to uses, v. Cadogan, S Eden, f5t ; 6 Br. P. C 

with a power reserved to the feme be- 156 (folio edit) ; and the rule is tlie 

fore marriage, to declare those uses, licr same where the wife is onlj cestui ^e 

disposal of estates so limited may take trust, the legal estate being outstanding; 

effect at common law. Doe ▼. Staple^ 2 Wright v. EngltfieU, Ambl. 473. With 

T. R. 695. But, in a conit of equity, a respect to personal estate, tlie moment 

woman may, antecedently to her mar- a/eme covert takes such to her separate 

riage, retain a power over a legal estate use, she takes it with all its incidents ; 

of which she is seised, so as to have and the jucdiipoiiencU.is one of them, 

during coverture a power to dispose of Fettiplace ▼. Georges, 3 Br. 10; Slurgi$ 

it ; and m case she make such a dispo- ▼. Carp, 13 Ves. 192 ; lUeh t. Ccckell, 

sition, if (he pnsscribed forms are com- 9 Ves. 376 ; Tappenden v. Wakh, 1 

plied with, it is at once effectual ; if it Philtim, 35S. 
u defective in respect of them, the court 

make 
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mike Eutn executor^ and he prove the will, yet he is bound no 
farther than iu honor ; (3) for the will of a wife is a Toid thing, 
and it is in strictness no will ; and if a bond be given to perform 
the will of a married woman, and she make a will, it hath the 
import'of a writing, and nothing else. (4) 

Semble a moy q* cest opinion est contrary a Us rules del [ 
civil ley, q* est tenus la q si le baron assent, j' le volunt est 
bone.(5) 



(S) Ho shooM seem to be bound fur* 
ther ; by the oftth which every ezecntor 
takes before probate is gmnted to him, 
that he will traiy perform the will, and 

Gy all the le^icies of the deceased, 
adw. 177 ; Rex ▼• Rama, 1 Lord 
Raym. 365; Awnu 1 Ventr. 3S5 ; 
Swinb. pt. 3, s. 9. 

(4) Such a bond, given before mar- 
riage, would clearly be binding, not 
^nly on the husband but the heir. 
i?tppon ▼. Vawdmg, Arobl. 565 ', and 
see Cater t. La^er, t P. Wms. 6S4 ; 



Borr V. Carter, t Cox'b Ca. 490. And 
in Manialt ▼. Khumm, Cro. Car, f 19, 
which is recognised as a sound autho- 
rity by Lord Hardwicke, C. in The 
Vukecf Marlborough v.LardGodoiphm. 
t Ves. sen. 75, such a bond given af- 
ter marriage was held good. 

(5) And that, in the courts of this 
conntrv, a little proof will be sufficient 
to make oot tlie continuance of the 
husband's assent after the wife's death, 
was resolved in Brook v. Turner, % Mod. 
17t. 
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Betant v. Pope. 



rc.830 



A coPTHOLD is granted to A. in trust for B., A dies leaving a Trust of a oo- 
widow, who by the custom of the manor is intitled to her ^i^^^* ***^ 
widow's estate ; the question was, whether or no she should subject. 
have her widow's estate, and not be liable to the trust. And Ante, Case 48. 
it was held that she should not, no more than the wife of a JjJ; f ""** "^*** 
trustee shall have dower; for the widow's estate springs out 
of the trust-estate bj the custom, as dower doth by the common 
Iaw.(]) 



• (1) There is, however, this material 
difference between a widow's right to 
freebench'by custom, and to dower at 
common law ; in the latter case, her title 
commences by the marriage, and can- 
not be defeated by any act of the hus- 
band ', but in the former case, the title 



Is destroyed hj a sale in the husband's 
lifetime ; as it is a necessary condition 
of her claim,- that the husband should 
have died seised^ Bemon v. Srott, Carth. 
276 ; Brown v. BMndU. 3 Ves. «57 ; 
Bex. V. Inkabitanu of Lopen, % T. IX, 
580. 



— •^ (C.83,b.) 

This rule was laid down per Cancellar*, that if a man prefer a AflRdavit of 
bin for a thing of which the court hath jurisdiction, there the ^ri*»ng»l«»*- 
plaintiff need not make an affidavit that he hath not the writ- 
ings ; but if it be to entitle the court to a jurisdiction, there he 
must ; as if a man bring a bill to be satisfied a debt upon a 
bond, and pretend the bond is lost, he must make affidavit of 
it ; for if the bond be not lost, this court hath no jurisdiction ; 
but in this case the bill was brought for discovery of writings, 

and 
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and that the Lord Chancellor said the cotirt had a jiirisdictkm 
of, and there needed no affidavit that the phintin had th^in 
not.(l) 

(1) Dormer t. ForieKue, 3 Atk. I5f ; Anon. WdAT ; WhUtthirek ▼. GMmg, S 
Pr Wat. 541 ; fNM, & 9Q8. p. 160. 
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Lord Chancel* 

lor» 

Cbief Jaidce 
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Thistofatenn 

Pott, Cate 87. 
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Charles Hovtabd v. Henry, his Brother, Duke of 
Norfolk. (I) 

The Earl of Arundel, having issue, Thomas, the Lord MaK 
travers, his eldest son; Henry, the defendant, his second son; 
the plaintiff, his third son; Edward, his fourth son, and Ber- 
nard, his fifth son, being seised of the Barony of Graystock, 
&c. in fee-simple, conveys the same to the use of himself for 
life; remainder to bis lady for life; remainder to trustees for 
200 years; remainder to the defendant and the heirs male of 
bis body. 

By another deed, bearing date the same day, wherein be 
declares the trust of the term for 200 years, he makes a recital 
of the said term, and of his intention, that it should attend the 
inheritance, and then declares the trust in manner following; 
viz. that they should permit Henry Howard, the defendant 
and the heirs male of his body, to receive the profits; but in 
case Thomas, Lord Maltravers, should die without issue male 
of his body, whereby the dignity of the Earl of Arundel should 
detciend upon Hefiry, that then they should permit Charles, 
the plaintiff, and the heirs male of his body, to receive the 
profits ; and in case he should die without issue male, then to 
permit Edward, and the heirs male of his body, to receive the 
profits; and for default thereof to Barnard. 

The Earl of Arundel and his lady are dead, and Thomas, 
Lord Maltravers, being dead without issue, in the life of 
Henry, the Earldom descended upon Henry. 

The surviving trustee conveyed over the term to Henry, 
but before the conveyance of the term to him, Henry suffered 
a recovery of the lands in question, to the use of him and his 
heirs. 

Charles, the plaintiff, preferred his bill against the de- 
fendant, to have the trust and estate executed to him accord- 
ing to the aforesaid limitation; the Lord Maltravers being 



(l) S. C. Very fnlly^ 3 Cha, Ca. 1 to 6*. 



dead 
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dead witliout iisiie male, and the Earldom beiqg deacwdid 
upon the defendant. 
Two questions were made : 

1. Whether this limitation of the trust of the term to 
Charles, after it was limited to Henry, and the heirs male of 
his body, upon the contingency aforesaid, was not void in its 
creation? 

2. Admitting it to be good in its creation, whether it was 
not barred by the recovery suffered by Henry, the now Duke? 

To the first point it was argued, by Maynard, the Attorney 
General, Williams & al'^ that this was a good limitation of a 
trust of a term in its creation* 

For although it be true, that a trust of a term cannot be 
limited in tail with remainders over, yet here, it depending 
upon a contingency, which must be determined in the life of a 
man, it is all one as though it had been limited for life wi(h 
remainders over, which hath always been admitted to be good 
ever since the resolution of Matthew Mannings case, 8 Co. 
95 \ and if by any rules of law or equity it can be made good, 
it ought to be so here; for this trust was limited to Heniy 
whilst his brother was living; but if hi« brother should die 
without issue, whereby the honour and great possessions be- 
longing to it should come to Heniy, then the father designed 
it to be a provision for the plaintiff, considering that the de- 
fendant would then be amply provided for, and stand in qo 
need of it; so that it was plainly the intent of the father, who 
made the settlement, and had power of the estate. 

And admitting that this term, if it be considered abstract- 
edly, could not be so limited, yet this is attendant upon the 
inheritance, so long as the limitation of the term and the [ 74 ] 
estate are the same; and afterwards it comes to be a term in 
gross, and so may be good to the plaintiff, although the re- 
mainders over are void. 

It is agreed by all, that a term limited to attend an inherit* 
ance may have as many limitations and remainders as the in- 
heritance; (2) but then it must take its fate with the inherit- 
ance, and that which bars the inheritance will bar the trust of 
the term; quodfuit concessum per onrnes, if it were a term 
merely attendant. 

^ If a trust of a term be limited to A, and the heirs male of Poit, Case isr. 
his body, with remainder over, the executor or administrator 
of A. shall have the whole term;(3) and so it is, if it be limited 
to A. so long as B. shall have heirs of his body ; guodfuU eo»- 
cessum. 

And this can be no perpetuity, because the restraint p( 
alienation is only during the life of one person; and it hath 

(3) AnUt c. 77, p. 66, and nQtea; (9) isite,c 70V p. 6t, .iiidiiotea. 

FiUicriv. Ki/ikn, 2 Atk.7S. 

always 
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[ 75 ] 



always been held^ that if forty lives b^ in being, a term may 
be limited to all of them successively, because they are like ao 
many candles which are all lighted together, and must expire; 

'and therefore it can have no tendency to a perpetuity; -quod 
fuit cfmctssum per curiam. (4) 

Why then the case here is, that here is a successive limita- 
tion upon a contingency, which must determine in the life of a 
person; and though it be limited to Henry, and his heirs male 
of his body, heirs male is void until the contingency be deter- 

' mined, because turn est lucres viventis, and the contingency was 

* to determine in the life of Henry; and they cited the case of 
Cotton and Heath, 1 Roll. 6 12. 

' And they said the reason of the case of ChUd and Bayfy(5) 
was quite different from this, for the reason why they adjudged 

< the limitation over in that case to be void, was because of the 
repugnancy; for there the whole term was devised to the first 
person and his assigns, and then to limit a remainder over was 
repugnant, like the case of Stukely and Butler, in Hob. Rep. 

• [p. ] (is.'] where an estate given to a man and his assigns, pro- 
'Vided he should not alien, was held void; and they relied mudb 

upon the case of Pell and Broftm,(fi) where it is held a fee 
may be limited upon a fee, determinable upon a contingency 
to happ'en in a short time. 

As to the second point, it was argued for the plaintiff, that 
this limitation of the trust over was not barred by the recovery. 

It was admitted, that if it had been a term merely at- 
tendant upon the inheritance, that which had barred or altered 
the inheritance would have barred or altered that; but this was 
a term in gross, when the trust of it and the inheritance came 
to be divided in their limitations, and this trust was precedent 
to the estate-tail; and although a recovery will bar any limita- 
tions subsequent to the estate-tail, or any charges upon the 
subsequent remainders,(7) yet what is precedent to the estate- 
tail, or chargeable upon it, (as a rent-charge, 8cc.) it is not in 
the power of tenant m tail to bar or destroy .(8) 

It was argued for the defendant by Pollexfen, Keck, Win- 
nington, &c. who went upon the points. 

1. As to the first point, they held that the limitation of the 
trust to Charles was void in its creation; for after it was 
limited to Henry, and the heirs male of his body, it could not 
be limited over, notwithstanding that it was but until Thomas^ 
his elder brother, should die without issue male of his body, 
whereby the Earldom should descend upon Henry. 

And they laid it down for a rule, that when the trust of a 
term for years is once limited to a man, and heirs of his body. 



(4) Doe V. lAfile, I T. R. 597. 
<5) « Roll's Rep. lt9 ; W. Jones, 
16 ', Cro. Juc. 459. 



(6) Cro. Jac. 590. 

(7) Hunt y^GoteUr, Popfa. 5. 

(8) FM^tfrdv.Lcil«,Cra.£lu.7l8. 

let 
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•let it be detenninable uiM>n what contingeiit it will, it CAimot 
.be limited over; (9) for if that should be once suffered, there 
will be no bounds to it, for as it may be limited upon a contin- 
gency to happen in one life, so likewise it might in two, and so 
to twenty; and so likewise if it was upon a contingency to fall 
out in a certain number of years, it might be ten, twenty, or 
' one hundred years, which must needs tend to a perpetuity. 

And they observed that once an opinion did prevail, that 
the limitation of a trust of a term might be in tail with re- 

* mainders over, as appears in Moor, 807,808; but the con- 
trary was since held, as in Moor, 809, ^67. 

« And though the contingency is to fall out in a short time, 
that is not material; for if the term were ever so short, such a 

' limitation would be void, and yet there it can have no long 

.continuance; as in the case of Chiidand Baily the term was 
but seventy-six years; and the case of Loi^e and n^tWAumwas 

.but a term of ninety-nine years, determinable upon lives* Cro. 
Car. 230; 1 Roll. 6l2; Cro. Jac. 198; Mallot v. SackviUe. 
And they said the case of Pell and Browne was nothing to 

' this case, for that was a limitation of a fee ; and a great reason 
of that case was upon the construction of the statute of Wills, [ 76 } 
which gave men power to devise lands of inheritance, which 

' they could not at common law. 

The judges have always looked upon the resolution in Jlfa/- 

. thew Manning^s case to be to the utmost extent, and have 
often said they would never go beyond that; and a great rea- 

' son of that resolution was taken from Boothby*B case, Dy. 94. 
They cited the case of Peme v. Reeves, \3 Car. 2. B. R. a 
devise of a term to A. for life, then to his wife for life, then 
to their children with remainders over; the remainders over 
were held to be void. And the case of Lowe and Wyndham 
was adjudged in the King's Bench, 22 Car. 2. A devise of a 
term to his wife, then to Nic. his son, and if he die without 
issue, remainders over ; the remainder over was held to be 
void. 

And they said that the case of Child and Baily was a 

* stronger case than this; and for the case of Pell andf Brown, 
that was adjudged by the same judges as Child and Baily, and 
if we look to the times, it was betwixt the judgment given in 
Child and Baily* 9 case, and the affirmance of it in the Exche- 

* quer; and therefore certainly those judges did not take the 
reason of those cases to have any relation to one another. 

' And they said, another reason why it was bad, was because 
here was a possibility limited upon a possibility, which the law 
will not endure; for here must be a dying by Thomas without 

\ issue, and the honour must descend upon Henry, and this i Co. 156. 
dying without issue must be in the life of Henry. (But to that * ^ ^^• 

(9) Lym t. mtekai, 1 Msd. 475 ; poK, Append, c IS. 

it 
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it was answered^ that that is not a possibiUtf upon a possibt- 
lity* because all the contingencies are to determine at one tiaiey 
though it is a complicated possibility.) So that taking it to be 
a trust of a term in grosa^ it is void in its creation. 

Then to the second point, taking it to be a trust of a term at- 
tendant upon the inheritance, it is barred by the recovery; for 
that which bars the inheritance will likcMrise bar the trust of 
the term attendant, which was admitted* taking it to be a trust 
purely attendant. 

And they cited the case of Hudion and BenMnh{iO) 26 Car* 
2. B. R. a limitation of an estate to a man, and the heirs of his 
body, and if he died without bsue, then a rent-charge to 
Moseley, and this rent-charge was barred by the recovery. * 

Tenant in tail, with power to make leases to commence after 

r 77 1 hisdeath, without issue, makes a lease, and suffers a recovery; 

this recovery shall bar the lease, because a recovery doth in a 

manner protract (1 1) the estate tail, so that the remainder, nor 

any thing out of it, cannot take effect.(12) 

And in Chancery it hath been held, diat if a trust be limited 
in tail, with remainders over, if the cestui que trust suffer a re- 
covery, this will bar all the trusts in remainder, though there be 
no tenant to the precipe in law, &c.(lS) 

A recovery bars all remainders and the dependencies of 
them; so that it hath been held, that if a term for years be 
granted to commence after the death of J. S. without issue, 
and afterwards an estate is granted to J. S. and the heirs of his 
body, that J. S. may bar this lease by a recovery, notwith- 
standing it was granted before the estate-tail was created ; and 
so it was held in the case of Southam v. darke, although in 
the case of Gaoden and Clarke{i4) it was heldrothervrise, and 
so that case is doubted. 

So that they concluded, that if it be a term attendant, it is 
certainly barred by the recovery; if it be .a term in gross, it is 
void in its limitation; and to make it partly attendant so long 
as it went with the estate, and then to leap off and subsist by 
itself, would be a very strange construction, and the way to 
bring in perpetuities, which the law abhors, and would be con- 
trary to the reason which alloweth the intailing of a trust of a 

(10) S Keble, 287. t9C ; f Lew, t8 ; jean may falsify a feigned neowtry. 
t Mod. 108. And, now, tenant in tail, who laakea a 

(11) Qn. retract ? the ordinaiy phrase lease for years, by a subsequent recovery 
'* overreaches," thoogh equally quaint, only lets in the incumbrance upon the 
would be more intelligible. newly acquired fee. Beek t. Welsh, 1 

(It) By the common law, the rule Wils. S77 ; and see Vaughan, ItT ; 9$d 

was as laid down in the argument in the poti, Append, c. 16. 

text, as to leases being barred by the re- (13) North v. Champernoone, f Cha. 

covery of tlie tenant of the freehold, Ca. 63. 78 ; and see the cases collected. 

Partridge t. Strange, Plowd. 83 ; Co. and the rabject fully discussed, 1 Co)]. 

litL 46 ; but the stat of Gloucester, 6 Jurid. 214. 

£dw. 1. c. 11, and the staL 21 U. 8. c. (14) Rep. temp. Holt, 624. 
15« expressly provide Oat tenant for 

term, 
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Utm, BO tong as it attend* di6 inherhaiice, which ii beoMMe 
then it stands and falls with the inheritance, and so there is no 
danger of any perpetuity. Curia advisare vuU. 

Afterwards, in Hillary term fellowing, the Lord Chanodlor, post, Case ar. 
the two Chief Justices, and the Chief Baron, gave their opi- 
nions seriatim; and the Judges were all three of opinion, that 
the limitation to Charles was void; and they went upon Child 
and Baily's case, and held that the limitation over of the trust 
of a term, after it was limited to a man, and the lieirs of his 
body, though it was upon a contingency, was void; and that 
thej would not scarry it farther than the judges had done in 
Matthew Mannings case. 

But Chief Justice Pemberton said, that such a provision 
might have been made well enough another way, and that had 
been by creating two terms; viz. to have limited a term for 
sixty years to this Duke, and the heirs of his body ; proviso [ 78 1 
that if the Lord Maltravers should die without issue, whereby 
the dignity.should descend upon him, then that term to cease, 
and a new term to arise, to be in trust for Charles, and the 
heirs of his body, &c. and this would have been well enough. / 

\idepo8i, Case 87. 



SWINKOCX v. CbISP. (1) fQ^ 35 N 

The defendant married the plaintiffs, mother, who was exe- MftS«t^.n.^i^ of 
cutrix to her former husband (the father of the plaintiffs), who chUdren leg»- 
devised the sum of two hundred and fifty pounds amongst ^' ^ ^^ 
the plaintiffs (three of his children), who being bred up by the Post.'^CaM S56. 
defendant now sued for those legacies. 

The defendant alleged that he had maintained them for 
several years, and given them good education, which cost him 
much more than the interest; and that he had bound one of 
them apprentice, and given seventy pounds with him ; and for 
this he prayed, that what it stood him in more than the in- 
terest, might be allowed him out of the principal. 

But the court would not allow any thing out of the prin- 
cipal (2) towards their maintenance, but only the interest, hy 
reason that the defendant had married the mother, who was 
bound to maintain her own children, (S) but for the seventy 

pounds 

(1) 5. C itmble, uionyrooiuly report- cond marriage, the hnsband became a 

ed, ft Ventr. $bS, purchaser of his wife's property, and he 

(tt) But see Harvey ▼. Harvey, t P. could be under no obligation to proTido 

Wms. t% ; Lx parte Green, 1 Jac. and for the children by the former marriage. 

Walli. ioS ; WaVctr ▼. WtthgraU, 6 Ves. Tuhb ▼. HarrUom, 4 T. R. 118 ; Cooper 

474 ; Bariow ▼. GranU 1 Vera. «55. ▼. MarHn, 4 East, 8S; Lanay ▼. Duke 

(3) The mother, whilst she continued of Athol, t Atk. 446; BiUingtley t. 

a widow, might be bound so to main- Cricltett, 1 Br. f 68. And when the fin 

tain her own children; but, by the se« ther of her children is living, the wife 

is 
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pounds which was paid to put one of them apprentice^ that 
was allowed out of the priucipal. (4) 

is Dot bound to apply uj aepainto (4i) Sie, Franhlm v. Green, t Vera. 

.estate she niaj posaesi for their main- 137 ; Warr y. Wtanr, Free in Cha. S14; 

tenance. Haly ▼. Baniatcr, 4 Mad. but Lee ▼. Brawn, 4 Ves. S63, is omfr^ 
280. 



(C. 86.) Hunt and Pit v. Pit. (1) 

Baron n*ad A FEME| possessed of a term for years, conv^yeth it to trus* 
power dd term tees in trust for her self, and then taketh husband. And the 
feme!** ^^ ^ question was, whether or no the husband had power to dis- 
pose of this trust of the term ? 
Post, Case 157, And it was said per Cancellar*, that it had been always held, 
1^^ that the husband had no power of a trust for the wife of a 

Ante, Case St, term for years ; but in the case of Sir Edward Turner, this 
^"rh^BJf'^ior P^*°^ came before the Lords, and the Lords ruled it otherwise 
^* ' (contrary to his opinion) ; and since the Lords had so done, 
[ 79 ] they had altered the law in that particular; and therefore he 
declared his opinion to be, that the husband had power over 
this trust of the term ; (2) and though it appeared in this case, 
that the husband had notice before the marriage, that the wife 
had settled the said term in trustees, yet that would not hurt 
him, because if the law be, that he should have power of it, 
his knowing it would in no sort prejudice him. 
Post, Case 88. But if a man before marriage be made a party to disposing 
of a term for years, in trust for his wife for her jointure, or for 
separate maintenance, or do make an agreement not to dispose 
of it, there it shall not be in his power to dispose of it. 

(1) & C. 1 Vem. 18 ; t Ch. Ca. 73 ; principal case, an equitable one : ace 

1 £q. Ca. Ab. 58. SalUbury ▼. NewUm, 1 Eden, 371 ; 

<t) But whether the wife is entitled liV^^ t. Morley, 11 Ves. f 1 ; IMse v. 

to a proTision thereont against an as- Beretford, 3 Ves. 5lf ; in addition ts 

signee for valuable consideration ; pro- the cases cited, ante, in notes to c. 3f , 

vided the interest be, as it was in the p. 29. 

Beg. lAb, 1681. A. foL 364^ The decree, in substance, fulhy confirms the 
racy of the report above. 



DE 



IN CURIA CANC£LLARI£. 80 

DE TERM. S. HILL. 1681. 

IN CURIA CANCELLARIJE. 



Charles Howard v. Henry, his Brother^ Duke op (Q. 87.) 
Norfolk. (1) ^ 

The Lord Chancellor gave his opinion contrary to the opinion Ante, Caie 84, 
of the three Judges, that the limitation to Charles was good ; 
for although there was a limitation to Henry and the heirs of 
his body, yet that was upon a contingency which was to de- 
termine in a short time, to wit, in the life of Henry ; and as 
for the resolution of Child Rud Baily*^ case, there were several 
circumstances in that case which were not in this ; for there t Cro. 46i. 
one reason given in Roll's Abridgment was, because the devise 
to the first man was to him and his assigns, which in a manner 
gives a liberty to dispose of the term, and then the devise was 
of all his title and interest in the said lands, which seems re- 
pugnant to a limitation over ; and it appears by the record of 
that case, that the term had been several times assigned, and 
there were several purchasers before the cause came in ques- 
tion, which was fifty or sixty years after the said settlement ; 
but admitting that the case had been the same, yet there have 
been different opinions since in Westminster-hall ; and he cited 
a case between Wood and Saunder8,{2) adjudged by the Lord 
Keeper Bridgman, assisted by Raynsford and Twisden, where [ 81 ] 
a trust of a term was limited to the father for life, then ^o the 
mother for life, then to the son John, and the heirs of his 
body ; provided that if John should die without issue in the 
life of his father or mother, then the trust should be for Edward 
the second son ; and it fell out that John died without issue 
in the life of his father ; whereupon, after the death of the 
father and mother, Edward preferred his bill for this term ; 
and it was decreed to him, by reason that, although th^re was 
a limitation to John and the heirs of his body, yet it being 
upon a contingency which was to determine in the space of 
two lives, it was held well enough, which was a stronger case 
than this ; for here it is to determine in the space of one life ; 
and he said he could not tell how to difference this case from 
what my Lord Chief Justice Pemberton admitted, which was, 
that this provision mi^ht have been well enough made, by 
limiting one term to spring upon the determination of another ; 

(1) There is a fdl note of Lord Not- > Lordabip's own MSS. in « Swanst. 45-k 
tingham's argaments in 3 Cba. Ca. 36, (<) 1 CUa. Ca. 131 ; PoUeif. 35. 
47. And a corrected one, from his 

., for 
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for there is the same reason to limit one trust of a term to 
spring upon the detennination of another. 

And he said that in eveiy case, ¥rhere upon a contingency a 
fee might be limited upon a fee, upon the same contmgency 
the trust of a term might be limited after another trust of the 
same term ; and that is the reason of Peli and Brown*s case, 
viz. that although there was a fee limited before, yet it was 
upon a contingency, which was to detennine in ^e life of a 
man, and therefore held good. 

And he said it would be very inconvenient, if over strict 
constructions should be made to destroy the limitations of 
trusts of terms ; for suppose a man hath a term for years, and 
makes a marriage settlement, and assigns the term in trust for 
him, his executors and administrators, until the marriage ; and 
after the marriage, then upon such other trusts as ate agreed 
upon ; no man ever said that this limitation was void, because 
it was first limited to a man, his executors and administrators, 
there being a contingency to determine it in a short time. 

And as to the objection that was made, where shall it stop ? 
for if it may be good after a limitation to a man and his heirs, 
determinable upon a contingency to happen in the space of 
one life ; so likewise for two lives, and so to twenty lives. 
To that he answered, that Westminster-hall will quickly stop 
it, when they find it tends towards a perpetuity, or when they 
[ 82 1 fiiid any inconvenience in it ; but when the contingency is to 
determine in one or two lives, there is none ; and so he was 
of opinion upon the whole matter, that the plaintiff ought to 
have the term decreed to him, and an account of the profits 
since the death of the Lord Maltravers. 

But, by reason the Judges were of a contrary opinion, he 
suspended the entering up of the decree till he should further 
consider of it, and it may be he might at last think fit to ad- 
journ it into parliament. (3) 

Note, that one thing, that moved him to give this opinion 
in this case, was, because at the time of the making of this 
settlement the Lord Maltravers was a very weak man, and so 
it was no remote expectation that he should die without issue. 

(3) Bat see, S Ch. Ca. 5f, that no into parliament, propter digieultaiem ; 
•och thing Is allowed at an adjourn* and that 2t can onlj be brooi^t before 
toCacaoseontof a court of equity parliament by way of ypcal. 



(C. 88,) Bullock v. Kki6ht.(1) 

Trait of a tem WiLUAM BuLLOCK possessed of a term for 1000 years (upon 
lauiitd. ii,^ marriage of Henry his son with Bridget the daughter of 

<1) 5. C. 1 Cb. Ca. S65. 



Sir 
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Sir John Knig^lit)^ grants this term to Sir John Knight, in 
trust for William until the marrii^e, and then for Henry 
during his life, and no longer, and after his death for Bridget 
during her life, and no longer ; and after their decease, then 
to the issue of their two bodies, to descend in nature of a 
special intail, so long as they continue in rerum natura; and 
for default of such issue, then in trust for the executors of 
Henry, during the remainder of the said term. 

The marriage took effect, and they had issue; Henry 
assigned all his estate and interest, &c. to the defendant, 
[plaintiff] and then died, and Bridget and the issue died ; and 
the plaintiff [defendant] took out letters of administration to 
Bridget and to the issue ; and the question was, which of 
them had the best right to the remainder of this term i 

On the plaintiff's [defendant's] part it was urged, that if the 
issue took any estate in this trust, that then he had a good title 
as being administrator to the issue ; for if he took any thing 
he took all, and the remainder over to the executors of Henry 
was void. And if the issue could take nothing, but the limi- 
tation to them was void, then the trust of the whole residue of 
the term tvas vested in Bridget by survivorship, and then the 
plaintiff [defendant] had a title as being administrator to 
Bridget. 

For the defendant [plaintiff] it was uiged, that the issue [ 83 ] 
could take nothing, but the limitation was void ; for issue shall 
not take by way of purchase in this case, but shall be taken 
as words of limitation ; and that way the issue cannot take, 
for that would be to make an intail of a term ; therefore if a 
trust of a term for years be limited to A. and his issue, the 
whole term vests in A. (2) then admitting that the issue took 
nothing, then the trust of the whole term was vested in Bridget 
by survivorship, and then although the husband could not dis- 
pose of so much of the term as was limited to her for her life Ante, Case 86. 
upon the marriage settlement, yet this residue, which vested 
in her by survivorship, the husband might well dispose of. 

The Lord Chancellor said this was a new case, and he would 
consider of it. (3) 

(f) JLnoN Y. MiukeU, 1 Mad. 475; (S) It appears, by the report in Ch. 

TdkiU V. Put, UritU 488 ; bot thoagh a Ca. uftt iujfrk, but bis Lordsliip, even- 
term en grot cannot be entailed, a term tually, droided for the defendant : and 
attendant may, in effect: see last ease. see Reg, Hb. as dted infr^ 

# 

Rig, Lib, 1681. A. foL 311. 774. The court declared that the term vested in 
the issoe, and, npon this nround, the defendant's plea was allowed, but without 
costs ; and the phuntiff *s bill dismissed. 



HORRELL 
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(C.89.) HoBRELLi;. Waldron-(I) 

LegKies. The plaintiff was sued in the ecclesiastical court for legacies, 
(to infants,) and preferred his bill here to be indemnified in 

DeorarreiB. the payment of them ; (2) and the defendant demurred, be- 
cause the conusance of legacies belongs to the ecclesiastical 
court, and they will take care to indemnify the party in pay- 
ment of them. 

But the demurrer was over-ruled, because this court hath 
the proper conusance of legacies, (3) and in some cases this 
court will take care for indemnifying the executor or adminis- 
trator, where the ecclesiastical court cannot, and will make a 
legatee refund, if debts appear afterwards, if the legacy be 
decreed by this court ; (4) and this court will give interest for 
a legacy, which that court doth not, (5) and the plaintiff hath 
an election to sue here or there ; and Uiis court holds plea of 
legacies by the rules of the civil law, and therefore a legacy 
given upon condition, that if the party marry, then to be void ; 
thb is a void condition, (6) because by the civil law all con- 
ditions against marriage are unlawful. 

(1) S, C. 1 Vcm. «6. 1 Eq. Ca. (5) NichoUu ▼. Nicholas, Prec. in 

Ab. tS5. Cha. 547. 

(9) See, Btet 96 Geo. S. c. 62. jteti, (6) But not if the legacy be given 

cldf. p. 116* over; ante, c. 9, 10; c. 17. p. SI, 

(9) Anon. 1 Atk. 491. Wiitd ▼. and see; in Uoyd ▼. BranUm, 3 Merir. 

Jei^l, 1 P. Wms. 575. the grouud of 117. (he reasons asngned for the ^- 

jimsdiction is that the executor is a ferent decisions in the two several 

Tnutet for the legatee. cases. 

(4) Anon. 1 P. Wms. 495. Edwards 
▼. Freeman, t P. Wms. 447. 

B/eg. lib, 1681. A.ya/. t3f . The demurrer, overruled, without costs. 



[ 84 ] RoGEBs V. Seale.(I) 

(C. 90.) 

Discoveiy of The plaintiff derives his title under one Jo. Pope, by a will 

writings. Jn l659> and exhibited his bill to discover writings in the de- 

^«t.,Case«5, fendanfs hands. 

^ The defendant pleaded, that he purchased the lands in ques- 

% tion of the said Jo. Pope in 1675, for «£lOO. without notice 

of the plaintiff's title, and demands judgment. 

The plea was overruled upon this difference : where the 
plaintiff hath a title in law, there though the defendant doth 
purchase without notice, yet he shall discover writings ; but 
otherwise it is if the plaintiff hath only a title in equity ; for 

(1) 5. C. f Eq. Ca. Ab. 70. 

there 
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there if the defendant purchased without notice, he shall never 
discover^ nor make good the plaintiff's title. (2) 

(i) See ante, c, %5, p. 24, note 3, for decuions on this point; and what seems 
a reference to the principal conflicting the probable balance of anthorities. 

Reg. Ub. 1681. B.foL f IS. Flea overruled, bat without costs. 

Thicknesse V. Veenon. (1) (C. 91.) 

Wheee there are joint tenants or joint executors, this court Lord Chancel- 
will not take away the benefit of survivorship that the law ^^^o,^p 
gives ; but if there be any words (2) to differ it, or in case of AnteTcase M. 
a wiU (d) any intent ^f the testator appear to the contrary* Post, Case 178. 
then this court will hot permit the benefit of survivorship. 
And a case was cited by the Lord Chancellor, which was de- 
creed before the commissioners, who called Chief Justice 
Rolle to theur assistance, where lands were purchased in trust 
for two persons equally (and did not say equally to be divided) ; 
and decreed at first that the trust should survive, but after- 
wards, upon a bill of review, by the consent of Rolle, that de- 
cree was reversed. 

And a difference was offered in relation to survivorship, 
where a devise was jointly to executors, and where it is . 
to residuary legatees, that in one case there should be sur- 
vivorship, and in the other not ; but the better opinion was, 
that there was no difference, but it was all one. (4) 

(3) Bmmil ▼. Long, 4 Ves. 5M; 
lUgden w, Hmaa ▼. Hawt*, 1 WiL. 165. 
AveUng ▼. (4) Cryiy ▼. mUii, t P. Wms. 5Sf, 

Knipe, 19 Ves. 444. and cases there dted; to which add, 

Jackaan v. Juckaom, 9 Ves. 698. 

Beg, Db. 1681. B. foi, S06. The court declared, it was the plain intenthm of 
the testator that his estate should be difided e(|nally between Us eieeutors* and 
that there should be no advantage of surviTorshtp between them ; and, therefore, 
decreed, that the surviving executor should come to an account lor the whole estate 
of the testator ; and that the same should be equally divided between the plaintiff 
(the representative of the deceased eiecutor) and the defendant 

— •-- (C.92.) 

(I) A CASE was cited |ifr Cancellar*, where an estate was made Mortgage le. 
by way of mortgage, with a proviso that the mortgagor, or the ^«««*»^"' 
heirs male of his body, might redeem ; the mortgagor died 
without heirs male of his body \ and it was decreed, that the 
heir general should redeem upon the payment of the princi- [ 85 ] 
pal money and interest ; for where a mortgage is once re- 
deemable it is always redeemablei without a new agreement 
to the contrary. 

(1) This seems to be the case referred <mtf, c. 79. p. 68, which see ; and, also, 
to, (by the title of Hawmond v. Herrti) Haum^ v. UarriM, port, c. 95. p. 86. 

H It 



(1) S.C. lVeiii.as. 
(f ) Or clrcuoutances, see R 
Vamer^ f Ves. sen. t58 ; Jo 
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(C. 93.) 
Power. 
1 Co. Mild, 
may's case. 



It was gaid per Canedlar\ where a coTenant was made ta 
stand seised to uses, and a power raised thereby to make 
leases, (which is void at law) (1) that leases being made by 
virtue of such a power^ it was decreed in this court (2) by the 
Lord Elsmere, that the lessees should enjoy their leases. 

Gemtrd, t Vero. 7. Lord Chanoellor Jef- 
feriea (who. tlioQ|h detestable in many 
parts of his pubhc character, has been 
pronounced, by the liighcst living a«r 
thority, "a very able lawyer/') deaded, 
whensittiiig in «qoi^i conibnnablj t» 
the legal doctriue. The reporter, it ia 
true, adds a Qtu^e lament to his note ; 
but the reiult of inquiry will, probably, 
be, that it Is derirable the esttbaafacd 
rule of law should be supported in 
equity also ; and that, in fact, it is so, 
notwithstanding the dictum in the text. 
See Sogd. on Fow. 118. (9d edit) 



(1) Cron V. FmatetidiUk, Cro. Jac. 
18(). the obvious reason is, that the 
power, being general, would extend to 
lessees who are stnuisers to the con- 
nderation of blood ; which consideration 
ia necessary to support a coTenant to 
stand seised to uses. Such a power, 
therefore, being void in its creation, 
cannot be roaite good, by being subse- 
quently exercised in favor of a party 
within the consideration, unless be lie 
expressly named in the deed. GoodtidB 
r, PfMtf, f Str. 935. ft Barnard. K. B. R. 
10.90. 14S. 

(S) But in the Utter case of Yfanpidk v« 



(C. 94.) 



D£ T£RM. S. HILL. 1682. 

IN CURIA CANCELLARIJE. 



North Loid UipoN ihb act of distribution for intestates estates, th€;^e 
Keeper. points have been resolved^ as it was affirmed to me by JAn 

Keck and Mr. Moseley, Sec. 

1 . That the customary part, belonging to the administrator 
of a citizen of London dying intestate, is not within the Act, ( 1 ) 
because the custom of London being saved by the Act, d»^ 
customary part shall go wholly to the administrator as it did 
before ; and so it hath been resolved at common law, and io 
chancery. (2) 
, 2. That where a man makes an executor, to whom he de- 

' ' viseth all the rest and residue, 8cc. and this executor dieth be- 
fore the testator, he, that takes administrdtioh cum itstathento 
annexo, shall be liable to make distribution of this surplus 
within the Act of Parliament. (S) 



(1 j The Stat, of distributionsi 22 and 
95 Car. S. c. 10. 

(S) But, three years after this de- 
cision, the law, in tliis respect, was 
altered by tlie sUt. 1 Jac. 2. c. 17. t. 8. 
by which it Is provided, that such part 
of an intestate citizen's estate as de- 
volves upon his adniiuistrator shall be 
subject to the suitute of distributions. 



This dead man*t part, as it is termed, is 
one third of the property, if he leavea 
both a wife and children ; one half, if 
he leaves only a wife, or only children, 
1 Salk. 426 ; if he leaves neither wife 
nor child the whole is distributable bjr 
the Stat. Perciwi v. Critpe, 2 Show. 
176. 
(3). 1. Salk. 308. 

3. That 



m etJBIA CAHCBLLAMA 86 

3. TUt if adulddietb, and the mother admlnistera, she 
fhall not be compeUable to maUie distribution to' any of the 
brothers and sistCMrs of the intestate. (4) 

(4) But Bee the stat of Jac 2, before cited. 
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IN CURIA CANCELLABLE. 

HowABD V. Hahbib. (1) (G. 95.) 

Sir Robert Howard, by a settlement in the family, being Mortgage when 
tenant for life, with remainder to Henry his first son, sold the ««d»n»^«- 
lands in question to the defendapt; afterwards he dying, his 
son Henty defeated the said' purchase by virtue of the said 
settlement/ and in the year I67O mortgageth the siame to the 
defendant for five hundred pounds, and then settles the same 
upon his wife, the plaintiff, for an addition to her jointure 
voluntarily ; afterwards the said Henry Howard takes up five 
hundred pounds more of the defendant, and in the deed the 
proviso is, that if he or the heirs mala of his body should^ 
pay, &€. then to be void ; and a covenant that no person 
should redeem but he and the heirs male of his bo<^, and 
covenanted likewise that the money should be paid proui. 

Henry Howard dies without issue male, and the plaintiff 
being his widow, and intitling herself by virtue of the said 
deed of settlement, preferred her bill to redeem ; and a re- 
demption being decreed by the Lord Chancellor Finch, the 
cause was now reheard. 

On the defendant's part it was insisted, that here being ex* 
elusive words, no person excluded by them should redeem ; 
for the mortgagor being master of his own estate might part [ 87 ] 
with it upon what terms he pleased ; and here it did plainly 
appear that his intent was, that no person but himself and the 
heirs male of his body should redeem. 

But the Lord Keeper confirmed the decree; for it being a 
security for money once, and there being a covenant to pay 
the money, by which covenant the mortgagor and his execu- 
tors were perpetually obliged, arid besides there being no con- 
sideration paid for this eiiclusive covenant, he decreed a re- 
demption according to the former decree ; but seemed to be of 
opinion, that if there, had be^n any particular agreement, and 

. • -. . I 

(1) 5. C. 2 Cha. Ca. 147 -, 1 Vera. S3. 190 ; 1 £q. Ga. Ab. Sl«. 

H 2 a con* 
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a consideration paid, those exdusive words might have been 
effectual ; but others were of opinion to the contrary ; for 
Ante, Case 7^. once a mortgage and always redeemable, and no negative worda 
Post, Caie 3i&. gjjji exclude the mortgagor^2) And it was compared to a dis- 
tress for rent, that although there be a covenant in the deed, 
that if the rent be behind, the party may distrain and hold the 
distress irreplevisable, that notwithstanding the party may 
replevy. 

But a case was cited by Mr. Solicitor in the House of 
Lordsi that .where a man made a purchase, and an agreement 
was made between the vendor and vendee, that in case the 
purchase money were repaid within seven years, that he would 
reconvey, there if the money be not repaid in the seven years, 
the par^ is not bound afterwards to reconvey, there being no 
interest to be paid, nor any covenant to pay the money. (3) 



Ante, Case 9S. 
Post, Case 
ttU.b. 



(ty Ante, e.8i,p.70, 

iS) In the case put, the agreement is 
rather one for repurchase, than for 
limited redemption ; see p«iC, clSS. p. 
145 ; and tlie absence of a ooTenant (ur 
pajrment of the money (tliough such 
covenant is not absolutely essential to 
•OBStiiate a mortga^), u material, as 



explaining the natoiv of the tnnsadion; 
and the intention of the parties. Jfei- 
lor ▼. Lees, « Atk. 496 ; Fhuer ▼. La- 
vmgtm, 1 P. Wms. f7f ; Goo dm mm ▼. 
Grientm, t Ball and BeaL f78 ; port, c^ 
346. p. 277. See, also, pott, c 195. p. 
150. 



(C. 96.) Thexton v. Betts. 

Advowson The plaintiff's testator being incumbent of a parsonage, and 

mortgaged. having a grant of the next avoidance, mortgaged the next 

avoidance for twenty-five pounds ; he1>eing dead, the plaintiff 

is his executor, and brought his bill to redeem ; and the de» 

iiendant demurred. 

Per curiam, he shall not redeem, for now the advowson (!) 
is become in that plight, that it cannot be transferred in law, 
the party shall never be decreed here to transfer it; and the 
plaintifi*'s bill was to be dismist ; but if the defendant takes 
the benefit of presenting, (2) he shall not also sue for his 
money. 



(1) The presentation to the actual 
vacancy Is, of course, meant ; not the 
perpetual advowvon. 

(t) The mortgagee of an advowson 
.has a right, at common law, to present; 
Croft V. Powell, Comyns, 609 ; but as 
' the presentation is. or is understood to 
be, gratuitous, and the mortgagee can* 
not account with the mortgagpr for any 
benefit derived from it; a court of 
equity will order such mortgagee to 
present the nominee of the mortgagor. 
Jory ▼. Car, Free in Cha. 71. And 



this even though the mortgage be, as in 
the present case, of a naked adyowson ; 
Maehewe ▼. Rob'auon, 3 Atk. 560; 
Gubbhu ▼. Creed, f Scb. and Lef. aie ; 
pott, c. S4t. p. f74 ; but if the mort- 
gagee present wrongfully, a bill to com- 
pel the incumbent to resign roust be 
brought within six montlra after the 
death of the previous incumbent, or • 
plea of plenarty will hold. Mutter r. 
Chauvel, 1 Merfv. 493; Gardiner ▼• 
Criffithi, 2 P. Wms. 405. 

It 
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It was proposed, that though the defendant could not by ^ 88 ] 
law assign the next avoidance now it is fallen, and so could 
not be decreed to do an act against laW, yet this court might 
compel the mortgagee, upon receipt of his money, to present 
the nominee of Sie mortgagor. 

But that the Lord Keeper said he would never do, for that 
would be for this court to do the same thing in substance 
which the law allows not to be done, and might tend to enr 
courage simony ; (3) and therefore he would never do it ; and Post, Csm 9t4». 
he said the grant of the next avoidance comes as near simony 
as may be. 

(S) Bat at the authoridei, cited in WitliEnglifthjuiispnidenee: aiidthoag|i 

tbe bst note, leem to establish, that the ^as is ob«enred in the margin of Bacon's 

mortgagee, though his money is a»- Abridgement, od tit. Simnnf) the stat. 

paid, most present the nominee of the of the 51 Blis. c 6, by which the o(- 

mort^gor ; it would be an inconse- fence b defined, " did not adopt all the 

qnence too gross to be contended for, " wild notions of the canon law ; " it 

now, that the receipt of the money by might be well worth consideratioiv-^ 

the inortngee should depfiTe the mort- were this the proper place for the di»> 

gagor of bis right of nomination. This cussion — whether the interests, either of 

would tend to encoarage sometliing the church or of morality, would be 

worse than sirooqy. The iact is that impaired, by discarding the " wiM no« 

the canon law does not well amalgamate tious" of the canonists more completely. 

H^. Lib. t€SS. B. foL €74, Bemmrer allowed, without costs ; and the bill 
dis mi ss e d, but without prejudice. 



FiTTON V. Lord Maxbfield.(I) /q^ gy \ 

Per Cur', in a bill of review all things are to be performed Review, 
according to the former decree, that do not extinguish the 
right ; otherwise the non^performance is a good plea in bar> 
as if writings are to be brought into court (2) or costs paid» 
but not to release the right or make a conveyance^ because 
that would destroy the right. (3) 

Not bringing in writings according to the decree sought to 
be reversed, nor giving security for the costs (4) in the bill of 
review* was pleaded in the cause between Okeover and Poole. 



(1) 5. C. more at large, 1 Vera, f 64. (t) Lord Chancellor Bacon'sOrders, S. 
f 87 ; briefly in 1 £q. Ca. Ab. 8t } | (:)) Lord Bacon's Orders, 4. 

lU). Ca. Ab. 175. (4) Lord Bacon's Orders, 5. 



Reg. Ub, 1684. A,fol. 15. The circumstances of this case appearing hard, the 
court dispensed with the rule for payment of costs before review } bat by Jot. 318 
we find the bill of reriew was, upon hearing, dismissed* 



DE 
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(C. 98.) iN CURIA CANCELLARUS, 

Legatee dieth A. DEVISED to B. twenty pounds to put him out apprendce, 
betbre bis le- ^hen he should come to the age of seventeen years, and he 
ttUe["^^* died before that age; and the question wa8> whether his ad* 
Ante* Case f6. ministrator should have it or not? and resolved that he 

Post. Case 1S5. ghould. (1) 

(1) Bvrlow ▼. Gnmt. 1 Vem. S55 ; Nml ▼. Ntvil, % Vem. 431 ; Burum ▼. 
CooXce, 5 Ves. 469. 



(C. 99.) Clarke v. Jevon. 

Mortgaee re- Da. Grant, possessed of a term for years of houses in the 
deemabTo. Strand, mortgageth them to Hynde, and then sells the equity 
of redemption to the defendant ; afterwards the said Da. 
Grant sells the equity of redemption to George Dewy, the 
plaintiff's testator, who mortgaged the same to Sandford; the 
defendant Jevon buys in Sandford's mortgage, paying him his 
principal and interest ; George Dewy dies, and the plaintiff 
being his executor prefers Jiis biU against the defendant to 
redeem. 

The defendant pleaded, that before Da. Grant sold the 
equity of redemption to Dewy, he sold it to her for one hun- 
dred and fifty pounds, which she had bon&Jide paid, and that 
she had since purchased in the estate in law of Sandford, and 
so demanded judgment whether she should answer. 

And by the Lord Keeper she must answer ; for though it 
J>e true generally, where a purchaser of an equity without 
notice gets in an estate in law, no redemption shall be against 
him ; (1) yet here Dewy having taken in the old mortgage, (^) 
^and this mortgage to Sandford being made by him, (3) there 
is no case where a man shall be hindered from redeeming his 
own mortgi^e. 

(1) AnU» c. 13. p. 14. tuortgage granted by X>ewy, jtrimdfueie, 

( 8) Videlicet f that to Hynde. recoguiaed bis right to grant it 

(3) The defendant by buying in the 

Reg, Lib. 1684. A.fol. 670. Decree,— that the plaintifF ought to be admitted to 
a redemption of the premises, on payment of the money lent by Sandford to 
Dewy, or so much of the same as remains doe } and on such payment the defen- 
dant Jevon was to assign the said mongage and all her interest in the said mort- 
gaged premises to the plaintiff; but in default of payment at the time fixed, the 
plaintiff's bill to be dismissed with r^'*- 
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IN CUBU CANCELLARIM. 



prior mort|;age« 



[ 90 ] 
(C, 100.) 

(4) A. I«ESSEE for sixty years mortgi^es his term to B- and Connsee of a 

theo acknowledgeth a statute to C. and then confesseth ai"4™*fro^; 

judgtaent to D. and dieth; C the conusee of the statute cannaee of a 

payeth off the mortgagee* and takes an assignment of the statute, who 

mortgage ; D. preferreth his bill against C. to redeem the ^tr**m^i 

mgrtgage ; and the question was, whether D. should pay only 

the money due upon the mortgage^ or that and what waa 

due upon the statute^ before C. should be compellable to 

^sign. And per Curiam, C. must assign upon payment of 

the mortgage money only, for when A. the mortgagor died» 

Ibe. equity of redemption of this term was assets in equity ;X2) 

and as the judgment shall be satisfied by assets in law before 

a statute, so it shall in equity, and though the conusee of a 

statute bath got the assignment of the mortgage, yet that 

shall not take away the right of priority, which the judgment 

bath by the law. (3) 

, Nqte, — The reason of this [decree] seems to be, because 

the term was personal (4) assets. 



(1) 5. C. iembU, 1 Vem. S95, under 
the tide of Morgan v. Sherrard. 

(S) fiewum ▼. Bennett, 1 Br. 137; 
Seatt r. 8eh0iaf, 8 But, 485; Case ef 
Sir OurUt Qo^t Credkert, 3 P. Wdu. 
34S. 

(3) 4 Rep. 59, b. ; Berebloeh ▼. Read, 
Ceo. ElSa. 734. Btt ; Anon, t Anden. 
157. 

(4) Another reason teems to be, that 
assigned bv Lord Ellenboroo^h, C. J. in 
Scott ▼. S&Koley, %Jbi tuprii, wit, that the 



equity of redemption was socb an in* 
terest as was incapable of b^iug seised 
nnder a fieri facias, or exteftd^ under 
a statute ; from which, perhaps, it may 
be, not unfairly, inferred, that, as the 
statute formed no legal lien on the 
equity of redemption, it ought, on that 
ground, not to be allowed to be tacked 
so as to stand in tiie way of another in* 
cumbrancer*s right to redeem tlie mort- 
gage alone* 
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Blithb^ Case. (C. 101.) 

A* WIDOW having one child, and being possessed of a term Master of th^ 
for years, just before her marriage with tlie second husband, ^"•»^^'''^®* 
assigns this lease to two trustees without the privity of her pj^^^ executed 
husband, in trust that she should receive the profits during by a feme co- 

life, vert. 



9t 3XE TERM. TABCHM, 1686» 

life, and afterwards in trust for her child for life, and after- 
wards upon sbch trusts as she should by any writing signed 
in the presence of two witnesses declare and appoint, and 
then marrieth. 

The husband enjoyed the lease for several years during the 
life of his wife, and after the death of the wife the child 
received the profits during his life. 

The wife> during her coverture by the second husband, by 
deed under hand and seal» in the presence of two witnesses, 
appoints the trustees, after the death of the child, to permit 
the defendant to receive the profits during the residue of the^ 
term after the death of the child. 

The plaintiff, being administrator to the husband, prefer* 
his bill agauist the trustees, to compel them to assign to him. 
Whereupon it was held, 

1 • That this lease being a thing of small value, about £S 
per annum, and there appearing no treaty of marriage, nor 
[ 92 ] any contemplation of this lease, nor any agreement concern* 
ing it with the husband, that the assignment made to the 
trustees was not fraudulent against the husband, but that he 
should be bound by it, so as that the child after the death of 
the wife should hold it, and if she had then limited it over, 
the husband had been bound by it.(l) 

2. It was held that the execution of this power by the wife 
after marriage was void ; and so the plaintiff who was the 
administrator of the husband had the decree ; not but that a 
Jeme cweri may in many cases execute a naked power ; but 
Fust, Caw fi4b here this power was coupled with an interest, which interest 
by the marriage did vest in the husband ; (2) for the residue 
of the term being not disposed of in the first settlement, was 
a trust for the wife, and by consequence was by marriage a 
trust for the husband, (S) which the wife could not dispose of 
without him. 

(l) An assfgnment in trost made be* nay ezecnte a power conpled with an 

-fore treaty for the tecond matriage, intentt, if properly created ; and that 

and no fraud practised by holding out whetlier the power ia appendant, iu 

that the term was unfettered by any gross, or simply collatrral. Peacock ▼• 

trust, established in The Counim cf Monk, t Ves. 191 ; Wright v. CudogtH, 

Sirathm&re ▼. Bowa, t Br. S50, t Eden, <55. S59 ; DHhn ▼. Grace, S 

(S) This seems the sound reason ; Sch. and Lef. 46$ ; Damd ▼• Upley, 

for though it was held, in the case cited Latch, dd. 

in the margin, that a fetna covert could (3) fidlcs v. Dandy, t Atk. S07 ; 

execute a naked power only ; yet it has mnU, c dS, p. S9, and notes, 
been long settled that a married woman 



(C. 102.) Baker v. Olibeare, a Barrister of the Middle Temple. 

Mr. Baron Xhe plaintiff being lessee of a house from the company of 
Furfeitiire for Carpenters, (in which there was a clause of forfeiture for non- 
payment 
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payment of rent, and also for not repairing within three noD-|Nmiienf of 
months after notice,) makes an under-lease to the defendant ; !^J^,^|^**"*"* 
the plaintiff's lease being avoided by the said company for u!k^inewkMc« 
non-payment of rent, he took a new lease, and then did re- 
quest the defendant to take a new lease from him, which the' 
defendant refusing, the plaintiff preferred his bill, to compel 
him to take a new lease; which was strongly opposed by the 
defendant's counsel ; for that although it was frequent that, 
where a lessor took advantage of a forfeiture, the lessee might, 
compel him to grant a new estate ; (1) yet it was never known 
that in that case the lessor could compel the tenant to take a 
new lease. But it was answered, that case is not like this; 
for there it was the act of the lessor to avoid the estate ; but 
in this case it is not the act of the lessor, (the plaintiff,) but 
of the company, who are the head landlords ; and although it 
may be occasioned by the default of the plaintiff, viz« in not 
pa3^ng his rent, yet there is a great difference between an act 
and a default ; for it would be very hard where the head land* 
lord takes an advantage of a forfeiture by the default of the 
mesne landlord, that fdl the under tenants should be thereby [ ^3 J 
discharged ; and so it was decreed that the defendant should Pott> Cue 1S& 
take a new lease for so much of the term as was unexpired^ 
with the same covenants as were in the old lease. 

(1) Sandtrt t, p0pe, If Vet. t90 ; esteemed cases entitled to equal fmToar : 

RtdeUfiw, WarringtM, tMd. S84 ; Da- see BiU v. BareUnf, 16 Ves. 405 ; S. C. 

vi$ v.West, Hfid. 476 ; but thb relief 18 Ves. 59 ; Whiu v. Wamer, t MeriT. 

not willingljr extended beyond 460 ; Bracebridge ▼. BuekUy, 9 Price, 



those cases where forfeiture hat been in- fOO ; Bcffe Harris, ibid. 906 ; see, also, 
cnired for non-payment of rent ; breach M* Alpine t. 5iot^, 1 Ball and Beat. 285. 
4>{ coTcnant to repair, or insure, are not 

--•— (C. 103.) 

Mr. Solicitor cited a case of Patrick and Dee, where an Executor con- 
executor pleaded fully administered to an action brought ^<Bueth judg- 
against hmi: whereupon the plaintiff preferred his bill in JJ^"^- * ^foj. ^^ 
this court for discovery of assets ; and whilst the suit was de- oovei^of a 
pending in this court the executor confessed judgment to 
another person ; this court caused him to pay the whole debt, 
for that the party should not suffer by an act that was done to 
defraud him whilst he was proceeding to this court. (1) 



^ 



i) If the assets were legal, unless spe- decree may be maintained, on the sup- 

1 drcumttancet of fraud appeared in potition that there were no legal atsett; 

thit cate, it teerot overruled : tee ante, for,acordingto Mmon v. WiUiamt,! SnXk. 

c 14, p. 16; C. 54, p, 49; and the 507, the executor will not be allowed to 

authorities cited in the notes there : to dispose of equitable assets to tlie preju- 

which add SmOh t. Htukku, t Atk. 386 ; dice of the first suitor : if a creditor's 

Merriee ▼. Bank rf England, Ca« Ump* subsequent proceedings at law would 

Talbot, S24 ; Danton v. Earl of Osford, have that effect, the executor should 

5 r. Wm. 401, in note. But perhaps the move for an injunction. 

The 
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(C* 104.) ^^^ Lord Paulett'b Case. (1) 

Hier aTeia be- The Lord Paulett in a marriage settlement raiseth a term of 

nefit del portion, five hundred years in trus^ that out of profits^ leases, sales or 
otherwise^ the trustees should raise <£4000 a piece to younger 
nwa and daughters, to be paid them at the age of twenty-one 
years, or their marriage, or as he should direct in his last will 
and testament; and i^ter the sums raised, the term to merge 
lA the reversion. At the time of executing the deed, his wili 
was drawn with the bequests as aforesaid, relating to the tri^^t; 
one of the children died before on^-and-twenty years unmar- 
ried, her administrator demands the same, as the chattels of 
theparty deceased. 

The court decreed, that it should accrue to the benefit of 
die heir, out of whose estate the term was to be raised, 
giving reasons and making the difference as follows : 

First, that, perusing all precedents offered, he found no|ie 
^ ' that came up to this case, making a great difference between a 

legacy and a trust ; (2) that if it had been a legacy by will, le^ 
gacies are governed by the rules of the law ; but where suma 
are to grow, out of a trust of a term» the will of him that 
created the trust is to be observed; and although this was by wiU, 
yet the will and the trust relating to one ano&er, and executed 
.at the same time, it shall be construed upon the trust; and 

L "4 J tlie trust for such purposes being of a term carved out of the 
inheritance, it shall accrue to the heir ; [it] being more reasona** 
ble an inheritance of an heir should be respected, than if it 
had been originally goods and chattels, [and] so the estate of 

,•* an executor : farther alleging, that these sort of settlements, 

concerning most of the great families of England, being made 
upon a sort of a condition, and the consideration of advancing 
the younger children of such families, the condition and the 
reason of the advancement being prevented by death, it was 
more reason that it should be for the benefit of the heir of the 
family, out of whose estate the trust was created, than that an 
executor should go away with such sums, that often is a 
stranger to a family ; besides it could not be intended that the 
trustees should be charged with such sums presently, when 
the time of payment is not effluxedi and only maintenance as- 



(1)S. 
«67; 2 



S, C. 3 Ventr. 366 ; 1 £q. Ca. Ab. b charged by a will on land, payable to 

2 Ch. Hep. 286 ; 1 Vern. 204. an infant at twenty-one, or whether sock 

321 ; affirmed in dom, Proe. ; see Joum. charge arises by deed ; Duke tf duah 

H. of Lords, vol 14, p. 87 ; and re- du v. Talbot, 2 P. Wms. 613 ; Smith r. 

fcrred by Lord Talbot, C.as the leading Smith, 2 Vern. 92 ; Yates ▼. FettipUue, 

case upon questions of this nature, in Und. 416; and pMt, c. 312. p. 244; 

King V. Withert, Ca. temp. Talb. 122. Jennings ▼. Lookes, 2 P. Wms. 276 ; 

(2) But it seems now settled that there pott, c. 322, p. 2j5. 
is not the least difiercuce whether money 

signed 
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Signed in the mean time; in this cast the money was net mt^ 
tdally raised, and the exckmtors would [have] compelled them 
to raise it. (3) 

(S) Hie genenl role h fettled m con* peraon who is to take It : for the idiss 

formity to the text ; bat an exceptioo of cases in ivhich this distinction haa 

arises, when it appears that payment is been recognized, see the industrious 

deferred in consideration of the state of notes to King y. Withen, and Pu/be of I [ . Z 

Ihe fiiiid» not of the ciramiftaaces of the CImmim t. Ttdbot, ii6i tupr^ '^ 

^eg. Lib, 168^ A./oZ. 516. Gives the denee almost in the veiy words of tlie 
ireportk 
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Earl op Winchelsea v. Norcliff et of. (I). (C. 106.) 

Ik this case these questions did arise upon the act for distri* Lord Cbao- 
1>ution of intestate estates. ^^^' 

1 . Whether the grandmother should have an equal share Distribution, 
with the brother or sister? And it was said she should, be^ 
cause she is two degrees from the intestate, and so is a brother 
o^ sister, computing the degrees according to the civil or (2) 
canon law, viz. one degree to father, another from him to the 
brother, and so the grandmother is but two degrees, one to 
the father, another to the grandmother. 

But the Lord Chancellor seemed clear, that the grand* 
mother should have no share. (3) 

d. Whether a brother of the half blood should have an 
equal share with a brother of the whole blood ? 

And jper Cancellar*, he shall not, but shall have only half a Port, CtteiM. 

(1) 1 5.C. 1 Vera 40S; S Cli. Rep. «9 Car. t. deports ffom the rule of the 

374, 376. civil law ; according to which the brother 

(S) The mode of computiog the de«> and the grandmother stand in equal d»> 

of proximity is essentially dif- grees of affinity ; and the grandmother. 



Dt between the dvil and the canon as being in the lineal aseendnig line, 

law ; and the role observed in oar was pruned to the brother or any 

coorts, as to the distribution of intes- other in* the collateral line: bnt by 

^tes estates, conforms (with an excep- our law, in this conforming to the car 

tion to be mentioned in the next note) non law, the brother makes title imme- 

to the civil law ; Mtfttney v. Petty, diately from Uie brother, 1 Salk. 38; and 

Free, in Cha. 593. With respect to the Is, consequently, preferred to the grand- 

deaoent of Teal estates, on the other mother, who conld only claim mediately 

band, oar courts adopt the computation through the father of the deceased ; Do- 

-of the canon hiw : Cowper v. Cowpcr, vi» v. BUtekbortmgh, 1 P. Wms. 45 ; 

4 P. Wms. 735. Emtm v. £m^, Ambl. 191; CBUmg^- 

(3) In this instance, the construction wood v. Pcee, 1 Ventr. 4f 3. 
put, judicially, upon the stat S2 and 

share, 
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gliare> and. so lie said it was held in the King's Bench; and 
since that there bein^ a cause in the Exchequer, where this 

Coint being in question, the Barons consulted with him, and 
e informed them of the resolution in the King's Bench, and 
they ruled it accordingly in the Exchequer. Quare, whether 
it be not since resolved, that he shall have a whole share. (4) 
r 96 1 ^* '^^^ intestate was an infant; and the father of the intes- 

'' tate, leaving a great personal estate to him, made trustees; the 
trustees purchased lands for the use of the intestate^ in case 
he accepted thereof when he came to age ; and he dying be- 
fore he came to age, the question was, whether this was per- 
sonal estate to be distributed, or whether the lands should 

. descend to the heir ? 

And as to this point, the court was doubtful, but seemed 
to incline, that it should go to the heir, and should not return 
to the personal estate; there appearin|^ no fraud in the 
trustees, but that they had well executed their trust; but of 
this the court seemed more doubtful. (5) 

4. A devise to the heir, paying ^£300 to another brother 
within the space of three years, and if he did not, that then 
the other brother should have the land ; the money is not 
paid ; and the question was, whether the other brother should 
have the land r And the Lord Chancellor seemed to think 
that he should, because this is a limitation over, and not like 
a condition to redeem upon a mortgage ; but it was averred 
by the practisers at the bar, that it had been often ruled in 
the times of the Lord Nottingham and Bridgman, that thb 
was but in the nature of a penalty to enforce the payment of 

(4) It is not quite fettled that the equity will consider not merely the state 
half blood is entitled to administration, iu which it is, but that in which it ought 
and to : the distribution of personalty to be: aiid see pott, c. 126, p. 114,0. 
equally >»ith the whole blood ; Smith v. 353, p. 28«. If this latter doctrine be 
Traey, 1 Ventr. 3£3 ; ,Anen, f Ventr. approved, it will leave the question in 
317 ; BpMm ▼« Farndell, Garth. 51 ; the text above quite open ; in solving 
Jantan v. Bury, Bunb. 158 ; WaUi v. it, perhaps, some little assutance inaj 
Crooke, Show. P. C. 108. It is upon be derived from a principle laid down 
feudal grounds that the half blood is ex- in For6ei v. Moffatt, 18 Yes. 39S, that, 
eluded from the succession to real estate, where a part3', owing to infancy, has 

(5) In Walker v. Dewne, t Ves. jun. been incapable of expressing an opinion, 
176, it is said the rights of the heir, and whether his personal should merge io 
of the personal representative, are pure l^is real estate, the court will consider 
legal rights, neither has a teintiUa of what would have been most advantageous 
equity to make the property that which for him, and presume him to have made 
it is not in fact; they must take their that election. Now, if the estates in the 
rights as tbejjr find them. The same rule principal case above, had continued per- 
is laid down in (henden v. Lord Crampm sonal, the infant would have had a dispo^ 
ion, ibid. 70. f65; Attorney G$neral v. ing power over it, before he attained the 
BoKyer, 5 Ves. 303 ; Bertie v. Lord age of twenty-one, pott, c 368, p. <89 ; 
Abingdon, 3 Meriv. 566. But, in WheU but of lands no will can be made before 
dale V. Partridge, 8 Ves. <35 ; Bidduip that age : see £r parU Grimstone, AmbL 
V. Bidduip, 12 Ves. 166 ; Kirkmm v. 708. The doubts, therefore, expressed 
Mila, 13 Ves. 339 ; it was held, that whether the trustees had well eieaited 
the actual state of the property is not their trust, seem to have had good foon- 
coui'lusive as lo its devolution ; but tlmt, dation ; and see the extracU Irom Rtg. 
in deciding on its disposal, a court of Lib. mfr^, 

the 
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ihe money, and though the money waJB hot paid at the day, 
yet if the party came afterwards and paid the principal and 
mterest, that he should have the land. (6) 

It was ordered that all these points should he atated uito 
cases, and then he would consider of them and give his 
resolution. 

(6) The question tamed npoti tiie die- deriaee over. Newk etiut,r» Lark, (at 
tiDcUon betweeu « conditioo and It oon> SeoliuticA*§ aue,) Plowd. 4tS ; Banttan^t 
ditional limitation : had it been a con- case, S Rep. 21, a ; RundaU ▼. EUy, 
dition, the party who eommttted the Cart 171 ; in which case it may be ob- 
breacii woold, himself, have been the serred. Chief Justice Bridgeman de- 
person npon whom, as heir, the right of elded in direct opposition to tlie opinion 
entry devolved ; which would have been ascribed to him in the text above. It 
tiagatory, as to velieving the lentee, shoold be remembered, however, that 
(see, however, port, c. 348, p. 87S0 Rj where, in a will, there is no expiess li- 
constraing it a conditional limitation, mltation over, to take effect upon the 
(which, though void at common law, as breach, or performance, of the proviso 
to devesting an estate once vested in an- annexed to the preceding estate ; then 
other, is permitted under the doctrine of such proviso b not always construed to 
naea, and of executory devises,) effect be a conditional limitation, but the ap- 
would be given to the will of the testa- parent intent of the testator governs the 
tor, not by enforcmg a penalty, but by construction. — Gv/itoer v.^ls&y, 4Burr» 
the absolute determination of the first 1493, port, c. 167, p. 136* 
limitation, without entry or daim by the 

. Big. Uh, 1685. A. f»L 10t6. The Lord Cbanceilor declared he saw no colour 
to denee any share for the grandmother ; but as to the plaintiff, his Lordship said, 
be was fully satisfied, that we said Act of Parliament doth, immediately upon the 
death of an intestate, and before any actual distribution made, vest an interest in 
the respective persons thereby appointed to have distribution of his estate ; as 
much as if it bad been bequeathed bv will ; and that if any one of such persons 
die, though within the year, yet that the part or share of those so dying, ought to 
go over to their executors or administrators ; and not to the survivors, or to the 
next of kin to the first intestate : and his lordship decreed accordingly, as to this 
point But whether the brothers and sisters of the half blood to die intestate 
should slwre equally with those of the whole blood ; and whether the money in- 
vested in Uuds, or the lands themselves, should be accounted part of the personal 
estate of the said intestate, his lordship said he would take time to consider ; and 
ordered a case to be prepared as to those two points. And by Rer. JXb, 1686. A. 
yW. 316. we team, that, in Hill, term folbwiog, the Lord Chancellor (assisted by 
Atkins, C. B. and Lutwyche, J.) declared, that the parties of the half blood were 
entitied to an equal share of tiie surplus of the personal estate of the intestate 
with the parties of the whole blood, and that distribution thereof oosht to be made 
amongst them, share and share alike y and it was decreed accordingly. And, as to 
the other point, his lordship declared, that the monies laid out in the purchase of 
lands ought to be accounted for, as part of the personal estate of the intestate, 
and to be distributed with the rest thereof; and it was, therefore, decreed, that a 
•aale should be made of the said lands and premises so purchased, and diat the 
monies to be raised by such sale should be brought into account, and distribution 
made thereof, as part of the personal estate of the said intesta(e. 



Griffith V. Jones. (1) (C. 106.) 

A MAN made his will, and gave several legacies to several of Master of the 
his relationsi and after his debts and legacies paid, he gave the ^U** Trevor. 

(1) & C. 2 Ch. Rep. 394. 

surplus 
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Poor kindred. Wj^loii t6 hifl brother's aad siater^s chUdren and ^pandchil^ 
dran, anid th^ rest of his poor kindred^ at the discretion of his 
executors. 

Two questions.— 1. how far the words poor kindred should 
extend i and for that^ resolved that it should cany one degree 
farther than he had expressed, and no farther. 

It was said, that of late it hath been held, that if a man 

gives his petsonal estate amongst his kindred, that the devise 

r 97 1 should be governed by the act of distribution of intestates 

eatates ; but this being a wiU he said he would extend it one 

degree farther than the testator had expressed. 

He held that the children and grandchildren, and the rest 
of the poor children* should have equal shares ; and that the 
executors should have no power to give more to one than 
another, notwithstandbg the words, at the discretion of my 
executors. (2) 



(f ) It seems now to be well settled, 
that where the court b called upon to 
dispose of the property /in such cases, 
it recognises no other rule than the sta- 
tute of distributions : but tliat where the 
testator has entrusted any one with a 
power of selectkta, such power ma^ ht 
ezflRised by the party to whom it is 



given. Cok t. Wade, 16 Ves. 43 ; Carr 
▼. Bedford, S Ch. Rep. 147 ; Mahm ▼. 
Savagt, 1 Sch. and Lef. lit; BetuuU 
T. Honeywood, Arab. 710; Wrig^ ▼. 
Aikku, 19 Ves. SOI, 903 ; WaiUre r. 
Mauude, ibid. 426 ; Harding ▼. G^mi, 
cited from Beg. litt. in Bromi ▼. Higgt, 
5 Ves. SOS. 



By Reg, Ub, 1686* A./bL S53, we learn, that the cause was reheard before Ae 
Lord Chancellor; who ordered an account; but took time, t91 the said account 
should be brought in, to consider to what degree the words ** poor kindred** should 
extend. But no fiirUier entry has been discoyered. 



-0) 



(C. 107.) Cooke v. — 

Contribution. Three bound in a bondy one being principal and the other 
two sureties ; afterwards a fourth man becomes bound to the 
obligee, that if the other three did not pay according to the 
condition of the bonds, that he would pay ; a month after one 
of the two sureties pays the money, and prefers his bill against 
the fourth, now, for contribution ; and the question was, whq^ 
ther he should be bound to contribute, his being but a supple- 
mental security i (2) and the Master of the Rolls seemed to 
think that he should. 



ms. C. «Eq.Ca.Ab.S«S. 

^2) See, Parum v. Briddock, f Vein. 
608 ; lucidly explained in Wright ▼• 
Morley, 11 Ves. S2, from which it 
should appear that, aUhaugh there was 
no direct contract or engagement, as be- 
tween the original and the supplen 



tal security ; yet the former bad a 
claim against the latter, through the 
medium of flie creditor, to all whose 
rights he became entitled by discharg- 
ing the debt. See, also, Cravthome'-v^ 
Swinburtie, 14 Ves. 164; Mayhao r. 
€ri€keU, 2 Swanstoo, 19S. 



DE 
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DE TERM. S. TRIN. 1687. 

IN CURIA CANCELLARIJS. 



Heywood V, Maundbe [Manning] et aV. /(j^ 108.^ 

A TERM for years was assigned to trustees, in trust for the Lom Chan- 
husband for so many years of the said term as he should live, cellor. 
and afterwards for the wife for so many years as she should 
live, and after the decease of the wife, in trust for such ofj^*^* 
their children as should be then living, and their issues ; and 
for default of such issue, in trust for the plaintiff for the resi- 
due of the said term^ who brought his bill to have the trus( 
executed, the husband and wife being dead without issue ; 
wherein the sole question was, whether this limitation c^ the 
trust of a term, after dying widiout issue, were good or not I 
Per Cur\ In this case it is good enough, for although 
where the trust of a term is limited to a man and his issue, it 
cannot be limited over, because issue may continue for ever^ 
and the whole term is sunk in that limitation ; nay^ where the 
trust of a term is limited after the death of any one without 
issue, it is not good,(i) because it would make a perpetuity. Ante, Caie84» 
and issue may continue for ever; yet in this case it being upon 
a contingent, which must determine in a life, it is gooa 
€nough,(2) the contingent happenjog that no issue was livii^ ; 
•and diat was the reason they went upon in the Duke ofNw^ f QQ 1 
folWt case ; and decreed for the plaintiff accordingly ; and ifa i- "^ J 
this case it was said, that trusts of terms for years ought to be 
carried as far as the rules of law will possibly permit, being 
now become common settlements upon marriage, many estates 
being held only by terms for years. (3) 

(1) As to real estates the rule has, the point. Eari of Stafford t. BucUty, 

very Iong» been Undoidited n iVf dor v. 2Ves.tea|8l. ."1 

Parfeer, Skinner, 559; Lady Lanetbo-' (2) lon^ v. BfacWi, 7 T. R. lOf;- 

rough T. Fox, Ca. temp, Talb. 268 ; and Lamhe ▼. Archer, Carth. 967 ; ThruH- 

as to terms of years, there is (as Mr. ctU t, Dfenim I Wils. «7S j 

Feame, in his Treat, on Exec. Dev. 460, (3) Sheffield ▼. Lord Orrery, 3 Atk. ' * 

olMerres) a Jong series of cases esta- 288 -, Target v. GaunU 1 P. Wnis. 43^ ; 

bHshing the doctrine to be found in Pinhurp v. Efkint ibid. 565 ; Atchinton 

PolleKfon, from p. 24 to 44 ; with which t. Htaehvuon, S P. VVros. 269 : ted Mi, 

it is unnecessary to trouble the reader, Beauclerk r. Dormer, 2 Atk. 314; Crooke 

as later authorities have so fully settled v. De Vandes, 9 Ves. 202. 

J 

R^^. Ltfr. 1686. A.f>l. 689. The plaintiff's bill, seeking to set aside this limita- 
tion, is dismissed. 

GUAVERS 
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(C. 109.) GuAVERS «. Fountain, in Scacc'. (1) 

SeqnestnUon. The question was, vt^hether the court of exchequer could grant 
a sequestration after a decree for a personal duty ? 

It was admitted^ that in process for appearance a seques* 
tration was always grantable by this court ; but for a personal 
duty after a decree, there were many instances in my Lord 
Chief Baron Hale's time, and in the Lord Montague's time, 
where it had been denied; and these precedents^ that had been 
produced for it, were most of them where it was the suit of the 
king, which was admitted, on all hands, that where the king 
was plaintiff it might be granted. 

But by the opinion of Baron Jenner, Heath and Powell, it 
ought to be granted; for they thought that if it might be 
granted in mesne process, where it did not appear whether 
there was any duty or not, i fortiori after a decree, where the 
duty was adjudged and ascertained. 

And it being always the practice of the chancery, it ought 
much more in this court, where the plaintiff was supposed to 
be a debtor to the king ; and they thought that the jurisdiction 
of the court of equity would be to little purpose, if the court 
had not sufficient authority to see their decrees executed. 

The Lord Chief Baron doubted, because the Lord Chief 
Baron Hale could never be prevailed upon to grant it, nor the 
Lord Montague, to whose learning he said he must greatly 
subscribe ; but by the opinion of the other three it was grant- 
ed. (2) 

{1^ 5. C. 3 £q. Ca. Ab. t81, 710. now, part of the undisputed joritdicdbii 

(%) Poft, c IfO. p. 109. c. 148. p. of the court of exchequer j, for the fonu, 

lf5. The process by sequestration to see, t Fowl. Ex. Pr. 181. 

compel performance of a decree, is. 
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(C. 110.) ^^ CURIA CANCELLARIJE. 

LordChsD- Rbnt of £60 being due to A. he died intestate^ leaving B. 

^^'' his administrator ; B. and the tenant come to an account^ and 

to^e^dminU. *^ tenant pays B. £^9, and gives him a^note for .£31, and 

trator. [B.] then died intestate. And the sole question was, whether 

the administrator of B. or the administrator de bonis non of A. 

should have this rent ? And it was ruled that the adminis* 

trator of B. should have it ; for by taking a note for it he had 

altered 
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altered the property (I) so as to make it due to him in his own 
right, unless there had been any debts of the first intestate 
unpaid, and then this court would have made it liable to sa- 
tisfy those debts ; (2) and they seemed to be of opinion, that if 
a debt be due to the intestate, and the administrator takes a 
security in his own name, although the first security be not 
delivered up, yet in case the debt be not paid, this will be 
reckoned as assets come to his own hands, and will make a 
devastavit. 

And Finch cited a case, adjudged in the House of Lords^ Deruto^it 
where an executor bringing trover for goods of the testator, 
upon an agreement the executor took a bond for the value of 
the goods; afterwards the obligor became insolvent; and this 
was adjudged a dewi8tavit,{3) But he said that case differed 
from this, because there the executor had made as it were an ' 

absolute disposal and sale of the goods, and therefore took a 
security at his peril ; but that differed from this case, for not- 
withstanding this note, an action might be brought upon the 
lease ; (4) but yet it was adjudged as aforesaid. 

And it was held likewise that where a lessee makes an ex- [ 101 j 
press promise to pay rent, or gives a note for it, that an action i f^n 3. 
on the case will be upon the note or the promise. (5) 

(1) If t complete convernon of die Rutland ▼. Duehm rf Ruthmd, S P. ^ 

propertj had taken place, the ezecator Wms. f 11 ; Adair ▼. Shaw, 1 Sch. and 

da b&niM -nam, coald not, ex vt termim. Let S62. 

have any claim to interfere with it. At- (3) The nature of the aotion for re- 

torueff General ▼• Hooker, 9 P. Wms. covery of the money being chan^, a 

310. conversion of the debt waslu tliu case 

(t) Unless the first administrator was proved ; Goring v. Goring, Yelv. 11 ; 

the only next of kin, the rent most have Norden v. Levitt, t Lev. 189. 

been subject to the staL of distriba- (4) Bull. N. P. 18«, a. 

tions, U & S3 Car. «. c 10 ; Duke if (5) See 11 Geo. S. c 19. «. 14. 



Gay t7. Wbiidow.(I) (C. 111.) 

The plaintiff, a woman, who had <£\50 given by her brother. Lord Chan- 

the defendant, upon her marriage, gives a bond privately to ^^^' 

her brother to repay the said money ; the husband being dead muA^^m 

without issue, the defendant sued the boud at law, upon the a private bond* 

plaintiff; whereupon she preferred her bill here to be relieved 

against it, being a fraud by reason it was done without the 

privity of her husband. It was urged for the defendant, that 

It was good reason for the husband or any of his issue to be 

relieved, in case they had been concerned, but that there was 

no reason that the woman bersf If^^Who gave the bond, should 

be relieved. 

(1)5. C.tEq.Ca.Ab.478. 

I B«t 
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But ordered that the bond should be delivered up, for being 
once a frauds no accident of death or course of time should 
alter the case ; and the plaintifif was relieved notwithstanding 
it was her own agreement, being done in fraud of the. 
husband. (2) 



(2) HamilUfn ▼. Mekun, 1 P. Wmt. 
121 i TvartOH ▼. Benton, ibid. 498 ; Jem- 
mitt V. Wyttt, Kenyon's Rep. 7S; 
Palmer r. Weave, li Yes. 167 ^ De Ma- 
nemlle v. Cromptcn, 1 Ves* and Bea. 
356 ; Redman ▼. Redman, 1 Vera. 348. 
In §s pttrte Kirk, 15 Vea. 469, the prin- 



ciple it thus Md down: " It n tnitt 
*' where a debt is cut down by the po- 
" lie J of the Uw, the.complunt may be 
" made by particefn criminii ; but the* 
"mischief and prejudice to third per- 
" sons is the consideration of the relief." 
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DE TERM. S. TRIN. 1088. 

JN amU CANCSLLARIJE. 



(C.112.) 



Lord Chan- 
cellor. 

Baron and 
feme* 



LisTEB et aV v. Listeb.(I) 



Ths plaintiffs were creditors to the defendant's husband, and 
preferred their bill i^ainst the defendant, and several persons 
who were debtors to the defendant upon bonds before her 
marriage. And 

The case was, that the defendant's estate being about a£^5(X), 
consisted chiefly of bond-debts, and, in consideration of this 
portion, (2) the husband settled £50 per annum jointure, 
and died soon after the marriage, before the said bonds were 
paid or altered, and the wife enjoyed the jointure ; and not 
leaving assets, his creditors preferred this bill. 

Per Cur' : the bonds not being altered^ the law hath vested 
^ the right to them in the wife, and are not assets of the hus- 
band neither in law nor equity ; and so the bill was dismissed. 



(1) & C. f Vcm. 68 ; 1 Eq. Ca. Ab. 
68. 

(f ) If the settlement was made ex- 
pressly in consideration of this portion, 
or that consideration was plainly im- 
pliedi then, later cases have overturned 
the authority of this decision : Cteiand 
T. Cieland, Free m Cha. 69; Salwetf ▼. 



SaUoey, Ambl. 693 ; Gatfarth ▼. Bradley, 
. « Ves. sen. 677 ; Corr r. Tayhr, 10 
Ves. 579 i Druee ▼. Dmnuon, 6 VeK 
395 ; pose, c. 331, p. S6S. But if, as is 
intimated by the report in Vem. the 
jointure was not made in conformity to 
the agreement, tho decree teems im^ 
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Arundel v. Philpott. (I) (C. 1 13.) 

A SETTLEMENT was made, with power of revocation by deed Lord Chan- 
sealed in the presence of two witnesses, and tender of a p^^^ ^f ^ 
euinea to the defendant ; the proof was, that the party who cation when 
had this power being in a passion with the defendant, high executed. 
words passed between them, and she told him she would [ 103 } 
undo the settlement, and in her anser threw a euinea upon the ^n^^* Case7f. 
gnmnd. ... ^'^'^*^''^ 

Per Cut^ : this shall not amount to a revocation in equity ; 
but if it had beeu proved that a guinea had been deliberately 
tendered, and the party had at the same time declared, that 
she did it with an intent to revoke the settlement, although 
the deed had never been sealed; or if the deed had been 
sealed to revoke it, and no guinea tendered ; this court would Pott, Cue $95. 
have supplied the defect of one particular circumstance, (2) 
where it appeared that the party did deliberately and advisedly 
intend the thing;. but what was said in a passion the court 
will not regard. (3) 

(1) & C 1 Vep 69 ; t Eq. Ca. Ab. frai proved to have been lofficientlj 

Cf$ ; and cited, in Baih and MontofH^M fiirmal, and the potver W revocatioii 

Cose, 8 Cb. Ca. 70, which tee; andjMil, well executed : in Locke t. Narbonte, 3 

& t71, p. 196. Mod. 14t, which 18 evidendy the pre- 

(t) Sat cannot relief e against non- tent case, under another title, it appean 

execution ; Brgmn ▼• Higgi, 8 Ves. 570, tliat on ti|e fint trial, in ejectnent, the 

(3) B/ the report in 3 Ch. Ca. ubi tender was not made qnt ; but that on a 

SKprvl, it appears that ultimately a trial second trial at bar it was proved. 
at law was directed ; when the tender 

Reg. lib. 1687. A. foL 911. The court ordered the phintiff to proceed at h«r 
to try tbe matters in question ; and to bring his action within twelve months ; 
ihouU he iail to do so within the time limited his bUI to be dismissed. R. L. 
a689. A.fuL 259. Tbe defendant having contrived to delay the trial, he was or- 
dered to asree to the terms of an issue, and to enter into a rule, consenting that 
tbe trial should' be had as soon as possible ; otherwise the bill against him to be 
talcen pro confaw. The result of this trial has not, after searching, been traced in 
the A. L. (but it will be seen noticed tupri) thou^ from B. L. 1691. A. foL 840 
we shook!, had we no other evidence, be sure that the defendant in this court had 
lost at least one trial at law ; as he was then proceeding, as plainti^, in another 
action, upon which he was restrained by ordec of this court from taking out ex^ 
cntiofi, in case be should obtain a verdict. 
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DE TERM. S. MICH- ia88. 

W CURU CANCELLARIJE. 



(C. 114.) 



Seaelb t;. Lane.(I) 



Lord Chan- 
cellor. 



The plaintiiF obtained a decree in chancery for <£80 against 

the defendant's intestate, and thereupon brought a sci' fa* to 

Decree for a revive the decree against the defendant The defendant 

to^'^fc^^*""* pleaded that he had paid away all the intestate's estate, to 

^ * ° ' satisfy debts due upon bond from the intestate, before the scC 

fa* brought, and before he had notice of this decree ; and 

[ 104 1 thereupon the question was, whether this should be a devas^ 

iavit in the defendant, in paying bond-debts before this decree ? 

And this point being argued by Keck and Pollexfen for the 

defendant, and Finch for the plaintiff, it was decreed for the 

plaintiff, that a decree in this court for a sum certain was 

equal to a judgment at law ; and as an executor shall be 

bound to take notice of a judgment at law, although in an' 

inferior court of record, so much more of a decree in this 

court, (2) being a. court of a higher authority and jurisdiction ; 

and thereupon decreed pro quer\ 

But if the decree had been only to account, (3) and had not 
ascertained the sum, it would have been no more than a 
judgment quad computet at law; which is no complete judg- 
faient till tne account stated. (4) 

This case was reheard in Term. Pasdut 1689 before the 
Lords Commissioners, who took time to consider of it. 
QiKsre how determined. (5) 



(1)5. C. «Vem.Sr,88; 1 Eq. Ca. 
Ab. S3t. 

(2) Utilitm V. HifrfrtM, Cro. Elis. 
793 ; SomU ▼. Carpenter, 2 F. Wms. 
483. 

(3) See anUt c. 14* p* 16, and c 54, 
p. 49, with tbe references there made. 

(4) Bull. N. P. 1S7 ; the action of 
aoooant is now little used; though 
WiliDOt, C. J. spoke with approbation 
of it, in Godfrey ▼. Seunden, 3 Wils. 
117. But Lord Hardwicke, C. \nes 
parte Box, t Yes. sen. 388 ; Lord Be- 
dcsdale, C. of Ireland, in O'Connor t. 



Spaight, 1 Sch. and Lef. 309; and Lord 
Eldon, C, in the Corporation of Carliale 
V. Wilson, give safficient reasons whj 
the legal remedy has become obsolete, 
and has been superseded by a lull in 
eqnitv. 

(5) See the extract from Reg. Ub, 
infrd^ t the rehearing was not benire the 
liords Commissioners, but the Lord 
Chancellor, JeiTeries, in the Mich. Term; 
before he absconded, but without escap- 
ing the well merited, tiiough irregular 
and disorderly punishment, of his of- 
fences. And see, post. Append, c t9. 



Reg. Lib. 1687. B. foL 3f 0. 556. On the 5fflt hearing, the court declared, that 
the decree was equal to a judgment at law ; and that uie intestate's estate was 
bound by the said decree ; and that the defendant was in contempt for not paying 
the plaintiff; and did therefore order the said defendant to pay forthwith the £80 
decreed against his intestate, with mterest for the same ; and costs jirom the time 
the defendant was served with a writ of execution of the said decree. By £. L. 
1688. B. foL 48, we learn, that the cause was reheard, by tbe Lord CbanceUor. 
and tbe decree made on the former hearing ordered.lo stand. 

DE 



IV CUIUA CANCELLAilliC;. 105 

DE TERM. S. TRIN- 1689. C 105 J 

J^ CUBIA CANCELLAIUJS. (G. 1 15.) 

A MAN made bis will, and devised all the residuum of his Lords Commit- 
personal estate to J. S. and to his wife, nevertheless in t^^s' Jaecotor hM 
for his wife, and made the said J, S. and his wife his execu- ^^ residue of. 
tors. the personal 

After the making of this will, and six months before the ••**^- 
death of the testator, the wife died, and then the testator 
died ; and the next of kin preferred a bill against the execu- 
tor to have an account of the personal estate, and insisted 
upon it that J. S. was only a trustee, and had no benefit 
intended him by the testator. 

But per toV Cur* the bill was dismissed, for the law had 
cast it upon J, S. by being executor, and there appeared no 
intent of the testator that it should be otherwise. (1) 

(1) But, it should seem, the intent thoagh diametrically opposite to it as to 
of the testator was sufficiently mani- the decisioa. In Pratt t. Sladden, 14 
fested by declaring the devise to be in Ves. 198, Sir W. Grant, M. R. says, 
trust: according to Lord Hoidwicke, " if executors are appointed expressly 
C, in GnydoH v. Hicks, t Atk. 18, " in trust, they cannot take beneficiaU 
^ the rule of this court is, if there is " ly : if it is not declared for whom 
" any declaration thut executors are ** they are trustees, the law ascertains 
** but trustees, that the residue shall be '* that the trust is for the next of kin.*^ 
** considered as undisposed : " it is evi. In Ijangham v. Sandford, 2 Meriy. t4, 
dent, from the context, that by th^ Lord Eldon, C, cites, and decides con- 
word '* undisposed," his Lordship meant formabjy to. Lord Hardwicke's opinion, 
likat the executors could not take it ia the SuhcprfChyne v. Young, ft Ve», 
beneiiciaily. Again, the same great sen. 91, that '* eyeii an inchoate inten- 
judge, in Read y. SiuU, t Atk. 644^ ob- '* tion to appoint a residoary legatee, 
served, " here the executors are made " excludes the executors from taking 
" trustees, and, therefore, from the na- " such residue." And in Af«nce v. 
'* ture of the thing, can take nothing Msnee, 18 Ves. 951, it was decided, 
". for their own benefit." See, to the that a residuary clause, though can- 
same effect, (Me v. DucknyUld, ibid* celled, was suMcient indication of the 
bCS ; Bernieft v. Baehehr, 3 Br. SO, is testator's intent that the executor should 
still more expressly in point, as to not take the residue. The case in the 
the circumstances of the present case, text, therefore, seems overruled. 



Gabberond v. Gabberond, cited in Court. C^* **"v 

J. S- DEviSETH that his personal estate should be divided tords Commit-- 
amongst all his grandchildren (or children) and after the^^^'^^^ 
devise^ and before the death of the testator, another child is his children. 
bom. Po»t, Case f6S. 

Resolved, that child shall have a share. (1) 

(1) The principle acted upon is, that ElUym v. Airey, 1 Ves., sen. 114. The 

so many children as come m a$e before rule is extended to a child t'li venirt a* 

the fund is distributable shall be com- mere, Clarke v. Biake, S Br. 3tl ; t 

prehended ; Aytan v. AyUm, 1 Cox*s H. hi 40i j stat lOaad 11 W. and M. 

Ca. 5t8 i ScoU v. Hmrwaod, 5 Mad. 335 ; c. 16. 

DE 
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[ 106 ] I>E Tfik^. S. MlCfi. 168!», 
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/p, 117.) Knight v. Adamson.(I) 

Lofdi Commit- A WRIT of AUl was brought in the court of a copyhold manor, 
•wnen. to avoid an estate^ for that there had been no surrender. 

LongpoHet- ^ possession having gone with the defendant there for 
forty-five years, the court granted a perpetual injunction, for 
that after so long time a surrender should be presumed, and 
the rolls may be lost, and no reason the estate should 1>e 
avoided after so long a possession ; and the Lord Keck cited 
the case of Ljjford and GowerX^) i*i the Lord Coventry's 
time, whete an injunction was granted in the like case ; and 
the case of Pigeon and Lovedajff 1 1 Car. I. where a lease 
was attempted to be avoided for want of livery, after a long 
possession ; case of Bxise and Trelawmf, S5 Car. 2. (3) 



(1) 5. C. S Eq. Ca. Ab. 226. aa general doctrtae, in YTUioii ▼. ^Om, 

(2) 1 Vern. 195; t Ch. Ca. 150; 1 1 Jac and Walk. 620. In the present 
£q. Ca. Ab. 306. instance, the qoestion, as relating to a 

(3) That, after long potseasiou, a surrender to the use of a will, comd nol 
surrender will be presomed, is confirmed, now arise ; see stat . 55 Geo. 3. c 192. 

. Reg, Ub. 1689. A./0I. 117. The coart declared, that bv reason of the lei^ 
cyf time wherein the plaintiff and ttose under whom he cruds have enjoyed the 
premises in question* the defendants onght not to have >uiy benefit by the jndg^ 
ment in the writ of Aid ; and, therefore, decreed, that ail proceedings on the said 
judgment be stayed by a perpetual injunction of this conrt : but, neverthelesa, the 
defendants are at liberty to proceed at law, in any action of e^fefMtnt, for the said 
premises ; and if any such action shall be bioaght, the parties are not to pbad or 
take advantage of the statute for limitation of actions. 

(€• 118.) * -— •-- 

Fraodnpona A BILL was preferred by a purchaser^ to be relieved against 
P"^*****"* a fraud by giving a particular of greater value than the land 
really was of ; but the bill was dismbsed with costs, because 
it was the plaintiff's own laches that he would not inform 
[ 107 1 himself of the value ; and a case was cited by the Lord [Com- 
missioner] Keck, where a purchaser brought his bill to be 
relieved where incumbrances were concealed, but was dis- 
missed, for he ought to have provided against it by covenants. 
But it was said by Rawlinson, that if the purchaser had in 
that case had money in his hands, that this court would have 
helped him^ but not after he had paid his money. (1) 

(1) 8^ afil«, c S, p« % and-the authorities there cited. 

And 
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And a case was cited where a man conveyed his land by the 
quantity of one hundred acres, be it more or less, (2) and it 
was not above sixty acres^ but had no relief because it was his 
Own laches. 



(t) It was obsenred bj Sir W. Grant, 
M. K in Winch v. Winehater, 1 Ves. 
and Bea. 376, that '* the effect of the 
" words, mare or lot, added to the state- 
" ment of quantity, had never been yet 
** filed by dccbion ; being considered, 
" sDmetimes as extending only to cover 
** a smail difference, sometimes as leav- 
" iug the quantity aitogether uncertain, 
** aira throwing upon the parchaser the 
*■ necessity of satisfying himself with 
*' regard to it" Mr. Sugden, who has 
eoUected the leading cases in the 3d 



sect of the 6th chap, of his Treatise on 
Vendors, thinks the present decision 
can only be supported, on the ground 
that an actual conTeyance was taken, 
before relief was soaent ; but that, had 
the contract remahied in fitri, the pur- 
chaser would have been entitled to an 
abatement, though the agreement con- 
tained the words more or less, even if it 
was added *' bj estimatiofi :" which, it 
was observed in Win^ v. Winehi^, 
itbi tupriL, render the description still 
more loose. 



BiRKBTT V. Coward. (1) (G. 1 19.) 

A DEVISE was made in these words, '* I give to my sister H. V"^ 
£300, upon condition that she give security to leave *5f 100 J]^^^j^^ 
apiece to her two children, and £50 apiece to A. and B." 

H. died before the testator ; and the question was, whether 
the legacy was lost to the children, one whereof was now 
plaintiff? 

It was argued by Finch, that the construction of this de» 
vise should be, that H. should have the interest during her 
life, and then the children [take] the principal after her de- 
cease ; so that although she died, yet the legacy should not 
be lost to the children. 

Bat o«r Ctff' : the legacy is clearly lost, for it was to vest 
in H.nrst,(2) and she was to secure the like sum to the chil- 
dren ; and Finch admitted it to be against him. 



(1) S. C. « Vem. 116; 1 Eq. Ca. Ab. 
897. 

(«) Corhyn v. Frmeh, 4 Ves. 455. In 
Elliot V. Davenport, 2 Vem. 521, Sir 
John Trevor, M. H. is said to have de- 
cided in opposition to the case in the 
text; but his decree was reversed by 
Iiord Cow'per, C. S., if, indeed, any 
decree was made at the Rolls, which 
appears doubtful from the report in 1 
p. Wms. 86 ; and see Ixon v. BtUUr, 2 
Price, 4f ; Toplig v. Baker, 2 Cox's Ca. 
121. But it may be a question in this 
case, whether it was really necessary, 
•s said, tliat the legacy should vest In 
H. / whether the condition with which 
the device was coupled, did pot convert 
it, as far as related to the children, into 
a trust ? if so, it would not lapse by the 



death of the trustee, Moggridge v. Thach- 
veU, 1 Ves. jim. 475 ; ^ta v. EngUmd, 
Free, in Cha. 201 ; which last c<ise is 
very like the present in its circum- 
stances, though it received a different 
decision. Imposing a condition should 
seem as unequivocal a mode of raising 
a trust, as using precatory words, which 
have frequently been decided to have 
that effect; (Harding v. Glyn, 1 Atlk 
469 ;} provided the subject of disposi- 
tion, and its amount, are, as they were 
in this case, certainly ascertained. Cur* 
iis v. Rippon, 5 Mad. 434. If the con- 
didon, affiectin^ as it did the whole 
amount of the legacy, shoald be oonai^ . 
dered as aroountmg, in sabstanoe, to a 
beqeest over ; then, it is well settied, 
the death of the first legatee in the tes- 
tator's 



107^ ns.iXBtf c «» h;ch. .1689| 

(aWf ii^tiiiie vcmld not now djwp- icconcOed ; it ahopld be ohtnwtA, knr« 
point the ulterior object of sndi teitv ' ever, that Miiltr v. WarreH, there re- 

tor*t bounty ; Humhertltme t. SttmUm, ferred to ai a decision in opposition td^ 

t Yea. and &ea. 388 ; thoogb the earlier the present, was in aooord with it ; a^ 

aathorities, several of wUch are col- appears bv the extract from Reg, Ub^ 

lected in the notes to the report of the which the learned editor has annexed to 

principal case in Vernon, are not to be that case. 



(G. 120.) Lower r. Weale-(I) 

Lords Commis. The plaintiff's father, tenant in tail, sold his land to the 
sioners. defendant^ and made him a conveyance, the defendant taking 

Upon a bill of * ^^ ^^^ '^ ^® tenant in fee ; the defendant afterwards finding 
review. that he was only tenant in tail, preferred his bill to compel 

him to levy a fine, and make farther assurance, and had ^ 
decree accordingly, having paid his purchase money ; and it 
was decreed that the defendant should enjoy against the ven- 
dor and his issue, and all claiming under them ; the vendor 
lay in the Fleet, and would not make farther assurance> and 
died in prison. 
[^ 108 ] The plaintiff, being heir in tail, brought his bill of review 
to reverse the said decree, and assigned for error that he being 
heir in tail ought not to be bound by it. 

It was argued by the Attomev General and Mr. Finch for 
the defendant, and by Serjeant tiutchins and Sir William WiK 
liams for the plaintiff. 

It was insisted for the defendant that the decree ought pot 
to be reversed, but that the plaintiff being issue in tail ought 
to be bound by it, because the father in bis life-time could 
have barred him by a fine, and it was what in equity he ought 
to have done, having received his purchase money ; and thai 
which carried it fanher in this case was, that there was a 
decree and judgment of the court, that he ought .to Jiavio 
done it* 

It was admitied, that if tenant in tail contracts for the pur- 
chase of his estate, or makes a conveyance thereof, and levies 
no fine, that no bill will lie against the issue in tail to compel 
him to convey ; but here the matter being decreed against him 
in his life^time, whether the issue should come in to avoid 
that decree, it being a decree which ought injustice and con- 
science to be performed ? 

1. Obj, The issue in tail claims paramount the tenant in 
tuXperjormam doni. 

Am, The issue in tail derives his title through the tenant ia 
tail, to convey himself to the estate* 

^ (1) 5. C. FoUext 57, as to the ori- Fog v. Crane, t Vem. 306 ; in Frederiek 
ginal hearing aad decree. The proceed- t. Prederick, 1 P. Wms. 7tO ; and 1 



ings on the bill of review are cited in £q. Ca. Ab. tli6» 
F^wcU V. P^wtil, Free, in Cha. f79 ; in 



2, Ohf. 
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; % Obf. This decree i» to iet aside th^ «ta)ut^ de doniu . 

Ans. It is not so much to set aside that statute, as it is tq 
come in aid of the statute of fines, which was made to bar 
intails. 

Besides, if this decree should not bind the estate, it would 
put it into the power of the nocent person to elude the justice 
of this court; for if he will lie in prison and be obstinate, the 
purchaser is cheated of his money. 

. In many cases the act or neglect of tenant in tail shall affect 
the issue, although no fine be levied ; as in case of a forr 
£piture of the double value, upon marriage, the estate shall be 
charged in the hands of the issue, although the party dies. (2) 

But to that it was answered per Maynard, that is by virtue 
of an act of parliament prior to the statute de doms, and 
then, according to a rule in law, a subsequent statute doth 
not abrogate a precedent statute, without express words. 

They cited Uciavian Londmrd*a case, (3) but that differed [ 109 ] 
from this, because the issue in tail there had a benefit by the 
act of his ancestor, and so was bound by it. 

Lands devised to a man and the heirs of his body, and that 
the devisee should grant a rent in fee ; the devisee grants 
accordingly ; and adjudged that the issue in tail was bound 
by it. 

' But to that it was answered, that the grantee there did not Bnib i 
claim under tenant in tail, but from the devisor. ^ v>^ 

This court hath from time to time enlarged its power to 
make its decrees effectual ; it was held all sdong until King 
James's time, that the decrees of this court bound only the 
person, and could not meddle with sequestrin^ of land ; nei^ 
ther did the court of exchequer ever do it tdl of late ; but 
finding their decrees would be useless in many cases where 
the person was obstinate, it is now the common practice of 
both courts. (4) 

It was doubted till of late, whether a common recovery 
suffered by a cestui que trust in tail should bar the remainder 
man. In a case between Workman and Dawning, the Lord 
Bridgman was very doubtful ; but that point is since settled 
in the case of the Lord Chief Justice North, (5) by the opi- 
nion of the Lord Nottingham, that it would bar, for two 
reasons. 

1. Because a trust is not within the statute de donis. 

(S) SUU 3 Edw.1, (or the stat of 209; and in Errmgtonv. Erringim, t 

Westm. 1.) c. t4 ; but wardship, yalae Bulstr. 43. 

•nd foifcitare of marriage; with other (4) Anie, c. 109, p. 99; pmt, c. 14fp 

feudal exactions, were abrogated by itat p* 125. 

IS Car. f, c. 24. (6) Reported in 2 Cha. Ca. 63. 78; 

(3) Cited in Vtre v. Sampton, Hardr. tlie point does not, now, admit of dia^ 

pute ; BUiki v. LiwImi, Coop. 186. 

2. A 



lot IHE nMf .^. iHCH. 16S9. 



ft. A tnMt 4t « erattupe «f Ikn oomt, and io underflie 
MDlrii of It* 

For the phistifF k wrms iamted, that Ae imue in Ual wts 
intitled, and did claim per formam doni, and had an act of 
parlianient for bis security, which could no way be barred 
mtil the act which gave power to bar by a fine» until the way 
«f a ooauneii Foeovery was found out, whicJi was taken for a 
bar because of the supposed reoompence. 

It is often said here, diat this court should always be eau- 
tious of assuming a legislative power, to avoid an act of par- 
Uament ; besides, if it should once be admitted, that the issue 
in tail should be otherwise barred than by a fine or recwery, 
there would be no stop. 

06f . This is in the case of an honest purchaser, and so the 
eeurt ought to help as far as diey can. 

Am. That may be said in all cases where a man pays 

money, and every creditor may say as much where his debt is 

[ 110 1 ^^> <^^ ^^ consequence of that would be to let in all j^d^ 

ments, statutes and mortgages upon the estate-tail, tkiria 

adwsare fxili, (6) 

(6) It vUl be Men. fron tlM «tiMr WtUimn, cited in Gilb. Eq. Rcp..l6i; 

notices of tbit case, dted in note 1, tbst and in Lord Coventry's case, Append, 

it was ultimately decided tbe issne in to S Fonbl. 78. 85 ; see, also, CoMr t. 

tail conld not be bound by the decree ; Layer, f P. Wms. 6f 6; HtiU ▼. Bolt, 

and see extract Inai Reg. Ltb. m^; md. 6SS. 
9Cp the «ABie df tetQuaatian in Samgom v. 

By Beg. Lib. 1690. B. foL fSl, we^ collect that the original decree was n- 
▼erted ; and that the defendant to tfie bill of reriew was ordered to redeliver to the 
plaintiif yniniiw of tbe pramiaei obtained onder the said original decree. 



(C. 121.) HlLUEB V. HiLLIER. (1) 

Devise to dts* A BBVI8E was made, in these words : " I give to my daughter 
pose amongst HiUier £iOOO, to be ordered and disposed by her, and for .the 
shodd Uiink*fit. ^^^^ <*f h«r children, as she pleaseth, without giving an;sc- 
count to anybody." Mrs. HiUier died and made no disposal; 
the defendant^ her husband, took administration;, ml .the 
children, the plaintiffs, brought their bill for this <£lOOO: and 
the sole (|uestion was, whether there was any interest .vested 
in the children by this devise? for if there was not, then it be- 
longed to the defendant, who was husband and administrator 
to the wife; and it was insisted for him, that it being given to 
the wife by. the first words of the will, the husband became in^ 
titled to it; and it was compared to a case adjudged in this 
court, where a devise was made to the wife, for her separate 

(l)5.C. 9 Eq. Ca. Ab. 453. 

use, 
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use, and that the husband should have nothing to do Vfiih it; 
notwithstandJtog tkeaetie^Mive #or^, it was hdd that the hus^ 
band should have it, no trustees being appointed, (9) for as 
soon as it vested in her, Ae laiv 'gave it to the husband. But 
yet it was argued, that if a devise be made to the wife in trust 
for another, though the husband be intitled in law, yet it shall 
be still subject to the trust; and the eases of Civill and Rich, Anie, Ctmt^ 
£ Rep. C. 141, and Gratte and Borrett, were cited, where it ^^' 
bath been held, that a man devis^th a personal estate to his 
wife, to dispose amongst her chiYdren as she should think fit, 
fl»t it is not in her power to make a great inequality in the dis- 
posal, unless there be sdme particular reason for it, and it 
shall go in ecjual shares amongst them. (3) 

Bm the prracipal cause was referred, and so die court gave 
flo opinion, 'but seemed doubtful in the case. (4) 



(t) Bttt the hw wems now settled, 
UMt m devise to a fgme covert for ber 
9Pk ute, or for her separate use, will ex- 
dode the husband's marital rights. Ex 
fmrte Kay, 1 Mad. 907 ; Admneon r, 
ArmUoge, 19 Ves. 419. And if no 
traatees are appointed hy the will, the 
Ikw will convert the husband into a 
tnutee for his wife. Bennett ▼. Dam$, 2 

?.WHis.dl8. InJMctY. ,oited 

in Lnmb t. MUnei, 5 Ves. 5S0, Lord 
AlTanlej, M R., was of opinion, that a 
4eTi»e to a mftrried Iroraan for her awn 
mm, made the «tbj«et of deriie herw- 
pvate property: but this was overruled 
in WilU ▼. Sayert, 4 Mad. 411 ; and in 
RoherU T. Spieer, S Mad. 492. 

J 3) lnBeKT.Wkhtrmd,16y^it; 
i in Butcher t. fiiilc&er, 1 Yes. and 
Bern, the doctrine as to illusory appoint- 
ments is much discussed; but the diffi- 
cult ci layiiig down any fiied mle on 
tiie subject is hanlly reinoTed. In the 
last case, however, it is observed, that a 
power of distribution, however large the 
terms, f § a power in some degree coupled 
with a trust ; which if not executed bond 
Jide, the court must resort to tliat loose 
doctrine, that •« equaRty is equity," and 
theiund is to be distributed to all alike. 
(4) In Bradley v. Bradley, 13 Ves. 
46S, Sir W. Grunt, M. R., observes, 
" The distinction is, perhaps, sHsht, 
" which exists between a gift for life, 
" with a power of disposition super- 
" added ; and a gift to a person indefini- 
** tively, with a supeiudded power to 
" dispose by deed or will : but that dis- 



" tinction is perfectly establislied. A 
"•gift to A. and audi penonas heibuH 
" appoint, is absolute property in A.** 
Now, in the principal case, there was no 
express estate given for life, to'etthide 
tbe'implicationof a larger inteiest; and 
the mode of appoutment was not r»> 
stricted by any form whatsoever; In which 
last particular the present case is stronger 
than that cited, fiat, «n the other 
hand, no particular objects of bounty 
were pointed out in Bradley v. Bradleti; 
but here a benefit was intended for ue 
taatamr's graadcMldren; tfaoagh the 
proportion which each should take wai 
left discretionary. If the true construc- 
tion of the will be, tiiat the wifrwas to 
take oaljr for the benefit of ber chiMseD» 
though m such manner as slie thought 
fit, the husband, as her administrator, 
coold have no beneficial' interest in the 
fond : -bat If the '<wile had a poirer of 
spending any part of the money, lor 
other purposes than those expressly 
pointed out, there was, atrictiy, 'no 
trust; and the husband •was emitledt 
Puikmoa v. FiilUer, $ Ves. 9; Malm ▼• 
KeighUy, 2 Ves, 531 ; Wynne v. fllaw- 
kint, 1 Br. 180; BuU v. KinpiteH, 1 
Meriv. 320; ilforriee v. Bithemeflki^ 
ham, 10 Ves. 536 ; Paraam v. BeJcer, 18 
Ves. 478; BUmd v. BUmd, 2 Cox's Ca. 
955; CnrtU v. Rippmi, 5 Mad. -434. 
The subject of disposition over must be 
an ascertained one, or tlie words of re- 
commendation will not l>e bmdlng upon 
the first taker. 



Beg. Uh. 1690. A. fiL 724. The Lords Commissioners recommended a re- 
ference ; which seems to have been complied with, as no further entry of the caqse 
has been discovered. 
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(C. 122.) Wiseman v. Bbake and Tyson. (I) 

Lordf Com- TpE plautiff was intided to a remainder in fee, after the death 
miiskmen. of Sir William Wiseman, without issue, and having occasion for 
Bargain anna* 4^200, borrowed it of the defendant Beake, and gave a judg^ 
•ouhAc ment or statute to pay £2000 upon the death of Sir William 

Wiseman, without issue, in the jear 1680. 

In the year ]68d,(£) the defendant being informed, that a 
court of equity would interpose in this unreasonable bargain,, 
by the advice of Serjeant Philips, exhibited his bill in this 
court, that the plaintiff might pay him his money^ or else that 
he might be concluded to be relieved. 

The now plaintiff then put in his answer, and refused to pay 
the money, but insisted upon his bargain, and swore that he 
never would seek any relief in a court of equity, and yet. Sir 
William Wiseman being dead without issue, preferred his bill 
to be relieved. 

And here it was insisted npon, and admitted, that this is not 
in the case of a young heir, but the plaintiff, at the time when 
he made the bargain, was at least forty years of age, and a 
Proctor at Doctors Commons, and therefore supposed to un- 
derstand himself, and no surprise proved, but the bargain made 
[ 1 12 1^^ ^^ plaintiff's instance; and there being a bill and answer, 
it was said to have gone farther than any other cause of this 
kind. 

But, notwithstanding, the court decreed, that upon the 
plaintiff's paying to the defendant his money and interest, the 
securities should be delivered up; (3) and the bill and answer 
was looked upon to be a contrivance, which, if it should once 
take, would be the common practice; and it was said per 
Keck, as fortifications of fraud do increase, so the courts of 
equity must invent new batteries against them; and Maynard 
was so much against these bargains, that he was for giving 
only the principal, and no interest; but the practice having 
been otherwise, the defendant had his interest. 

(t) S. C, S Vero. 121 ; t £q. Ca. Ab. fendant, ariiing oat of siimlar trant- 

91. actions. 

(S) See S Ch. Ca. 1S6, and 2 Vera. (3) Ante, c. 71 ; Bow* v. Heaps, 3 

14| proceedings against tbe same de- Yes. and Bea. 119. 



Dter 



IN CURIA CANCELLARIiEi } 12 



DtSRV.TYifEWELL.(I) (C.123.) 

The defendant being a Justice of Peace in the west, when the LonUCom. 
prosecution was there about Monmouth's plot, bj terrifying 2"^*^ 
the plaintiff that he was like to be prosecuted, got £50 out of * 
him; whereupon the plaintiff preferred his bill here to be re- 
lieved, and the court decreed him the payment of his mcJney 
back again. (2) 

(1) &C.S Veni.lM; lEq.Ca.Ab. the ciYil frand if tfie admitted proTuice 

126. of coorts of equity: even in cases 

(t) For thongh tlie criminal part of where the courts of common law have a 

the offence was punishable by indict- concurrentjnri8dicti9n.Br^JktT. EjfiwR, 

ment, and now the sUt SO Oea t. c 1 Burr. 396 i Colt r. WdUaigk, % P. 

24, and 5t Geo. 3. c\ 64, expressly ap- Wms. 156. 
ply to this case, still to relieve against 

Rtf. lid. 1689. A.fdL 228. Deeree,— that tiie defendant in exacting the sttd 
£50 has done ill ; and therefore do, and shall, repay unto the plaintiff the Mid 
£50, together with the fitrther sum of £l3, as interest for the time he has held the ^ 

same ; and shall also pay unto the plaintiff YaafuU costs that he shall swear he hath 
been out of purse by reason of this suiL 



Choke v. Watts-CI) (C. 124.) 

The question was upon the statute of distributions, whether a LordsCom- 
brother or sister of the half blood should have an equal share nussioners. 
with the brother or sister of the whole blood; and severlil '****"• \ 

cases were cited, as Modern Reports, 209; 2 Jones, 93, 
Smith's case; Hill and Bird, Sty. Kep.; Lady Butler's case, 
that administration shall go to the residuary legatee, because 
the statute of administration is to supply the will of the intes- 
tate, and to be construed as near it as may be ; and G/a<- 
cock's case was cited in Latch and RoUe, tit. Prohibition, 
Sec. 

But the court were of opinion, according to the late reso- Ante, Case 105. 
lutions,(2) that the half blood was in aquah gradu, and ought 
to have a whole share. 

(1) 5. C. Show. P. C. 108 ; 2 Ventr. now clear, point, have been cited, ante. 
Sir ; 2 Vem. 124 ; 1 £<]. Ca. Ab. 249. in note 4 to c 105, p. 95. 

(2) Sufficient authorities upon this. 

Beg, Lib. 1689. A. foL 260. The court dechred, that the plaintiff, though only 
of the half-blood, was entitled to an equal share of the personal estate of the intes- 
tate, with the defendants, who were of the whole blood ; and decreed accordingly. 



DE 
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IN CUaiA CANCELLABLE. 



(C. 126.) GoRBE V' Maes^. 

Lords Con- A. A GBBBiTOE hj judgment wat puid by the executor out of 
DUMiooen. the personal assets, there not being sufficient to satisfy other 
^ tor*°^ ***" creditors, whereupon Aey prefer their bill against A. and the 
Cn^r. heir, ^iket to oompel A. to take his satisfaction out of the 
land» or else to have the benefit of his judgment, that they 
ought be ■grial^A^j out of the land. 

And the court seemed to incline that they would do it,(l) 
rather than debts should remain unpaid ; for although at law 
A. hath his election to proceed for satisfaction, either out of 
the ireal or peraonal eatate, yet he ought not to be chanceUor, 
ao as to be under his power whether the debts should be paid 
or not, so long as he is not at any prejudice, but must have a 
satbfaction. And Hutchins saicU as the heir had many timef 
the justice of the court, for his benefit, (2) so he ought like- 
wise to be subject to the justice of the court ; and this being 
a case for payment of debts, is stronger than in case of lega- 
cies ; and he said it bad been resolved, upon great debate, 
that where there were assets of the personal estate, and an 
executor made, but not a residuary legatee, (3) this court, in 
ease of the heir, hath ordered a debt chargeable upon the heir 
[ 114 ] to be satisfied out of the personal estate ; but in case of an 
administrator, it was never doubted but they would do it b 
I of the heir. 



(1) It will be done, if« «t auy period Ca. temp. Talb. 54. But this nife, 

of the cause, it appears a specialty ere- again, must be qualified bj the dedsions 

ditor has beeu paid out of the personal in Heme t. Meyriek, 1 P. Wros. SOS ; 

MUtfe, even thou^ the bill was not Long ?. 5ftMt,t6. 405; CIMsa ▼. Bmt, 

framed with that view. Gibbt r. Ongier, ib, 679 ; and other cases there cited, in 

IS Ves. 416 ; Trimmer v. Bayne, 9 Ves. which it is laid down, that, although, as 

til ; post, c 140, p. 124. against land descended, legatees may 

(t) If the heir, or daviaee, of ml manhal the assets ; jet, everr deriaea 

estate, is sued bjr a spedaJtv creditor of of land u a specific legatee, and shall not 

the testator's, such heir, or devisee, may be broken in upon, or made to cootii- 

atand in the place of that creditor to l>e bute to a pecuniary legacy : so thatif 

veimboned out of the pecmnal estate, specialtpr debts of &e testator are paid, 

Mogg ▼. Hodgeit 9 Ves. sen. SS ; Peek' out of bis personalty, the legatees cannot 

Uy ▼. Poekley, 1 Vem. 57. It should come agpMnst tlie real estate pro iMito. 

be remembered, however, that in Hia- The distinction b recognised by Lord 

miUem ▼. WerUy, S Vea, jmi. 65, it is Haidwiche, C, in Ciukm ▼. BmveA, S 

Mid, "thu equity fubaists only between Atk. 457, and in Haaby ▼. Rekeru, 

«< the heir, or deviaee of the eatate and AmbL 129 : lae, also, Keda^ v. Brmm, 

** the retiduertf legatee ; it cannot inter- 5 Ves. 562 ; Aldrieh v. Ceaper, 8 Ves. 

** ferp with the disposition of other parts, 597 ; Scott v. Scott, 1 Eden, 461. 

'* as specific or general legacies, much (5) The equity seems to be the same» 

** less with the interests of creditors :" both for, and ogainst, a residuary lega- 

and see, to the same effect, Hawet v. tee, as for, or afcainst, an esccutor. 

Warner, 2 Vem. 477 ; Lutkins V. Leigh, PobtHUm v. Gee, 1 Ves. sen. 252. 



Heir 
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Heir and Administrator. (C. 126.) 

The Lord Plymouth, being the grantee of the costody of » 
lunatic, with the rents and profits received of the estate pur- 
chased lands ; the lunatic dying, the question was between 
the heir and administrator, who should have the benefit of the 
purchase ?(1) 

And the court ^as of opinion, that the administrator should Post, Case f8«. 
have it, and not the heir ; for if the money had not been laid 
out, it had been clear that the administrator should have had 
it ; and if laying out of the money would alter the case, then 
it would be in the power of the grantee of the custody, to pre- 
fer the heir or administrator, as he pleased ; and they said this 
court may either follow the laad purchftsed, or the estate of 
mj Lord Plymouth. 

It was admitted, that if an estate be incumbered, the guar- 
dian or trustee of au iahait may with the money raised out of 
die Estate clear the ineumbrances, (2) and that wiH enure to 
the benefit of the heir, in case the infant dies ; but that ]# not 
like this case. 

(1) Seemte,cl05.p.96,note&. 708; EsfmrUWhiArmd,m re Htmlo 

(tyOsaidtny^LordCrompUm^iVts, f Merir. 103. 
jun. 79; Ex parte GrimtUme, AmbL 



Peacock v. Spoonsr. (C. 127,) 

Thb trust of a term for years, upon a marriage, was limited ^^ Commb. 
to A. the husband for life, then to B. the wife for life, and then "'"^"^^ 
to the heirs of the body of the wife by the husband to be be- T""* p]^^' 
gotten ; A. dies leaving issue, B. marries a second husband [J^d notei!] 
and dies, the husband takes administration ; and the question cont 84. 
was, whether the husband should have the term as adminis- ^fj*' J?J^ *®^ 
trator to the mfe, or the issue ; and resolved, that the issue ' 
should have it; for, to support the intent of the settlement, 
they would take the words heirs of the body to be descripHo 
pen&rm, and not words of limitation. 

Note. That this seems to carry the trust of a term fardrar 
than any other judgment, and contrary to former resolutions, 
but all the commissioners were of that opinion. 

Note. That after Hill, term this cause was heard upon an 
. appeal in the House of Lords, and the appeal was dismissed, 
«id die decree confirmed. (2) 

(1) & C. S Vem. 43. 195 ; 1 Eq. in cmob eiaetiy the tune M tpede witfi 
Ca. Ab, a6f . itwif. Feiffne'i PaeOnama, 390. 397 ; 

(t) See,. VUUen r. VUUn, t Atk. TheeMdge ▼. KiUmme, t Vcs. teiL 
73. But IhesadiorHyltMJowcdoily 99f i Gvrth ^. BMwm, ibid^ eec. 

HyBeg. 
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Bjr B£g. Lib. 1690. B.ftU S8, we learn, that tbb cease wet fint lieerd before 
, Jcfferies, C^ who decreed in fevor of the adminutretor ; the report above alludes to 
a rehearing before the Lords Conmissionen, who declared toey saw no reason to 
give the pUinUff (the administrator) anj relief npon his bill, but dismissed the same ; 
and theplaintiiF having obtained possession of the premises, under the former decree, 
he was ordered to reassign the same to the defendants, the issue of the deceaaed/riiK, 



P jjg , DE TERM. S. HILL. 1690. 

m CURU CAlfCELLARI£. 
(C. 128.) 

Copyhold not Note; it Was said per Cur*, and agreed, that where a copy- 
^^^^l^is, hold is devised, and no surrender made to use of the will, the 
Post,' Case S7S, court will supply the defect of a surrender, in case it be for 
^' provision for a child, but it is the circumstances of the case 

that induce the court to do it, for 'they will not do it in all 

cases. (1) 

(1) But see, now, stat 55 Geo. 9. c is still required, are noticed in Dm t. 
192. The only excepted cases, in Bertie, 1 Dowl. and RyL 91. 
which a surrender to the use of the will 



(C. 129.) 

In a forfeiture of a lease by a tenant for non-payment of 

Forfeiture and rent, &c. and the lessor enters, the lease is avoided; it is a 

i^'c lOf ^^"^^ equity for this court to decree, upon payment of arrears, 

[andnoteikj ' that the lessor shall make a new lease with like covenants ( I) 

but in some cases it will not ; as if there be any unreasonable 

covenants, and the party hath once legally discharged himself 

of them, this court will not compel him to make the sanKe 

covenants again, 

(1) Poti, c tro. p. 19t. 

(C. 130.) — •^ 

Assets. Note. That where a mortgagor in fee was bound in a bond^ 

3 Keb. 307. and died, and the heir sold the equity of redemption, it was 
cont[thiscase, held, 1st, that the equity of redemption since the statute 
^«s prerious^ ^' frauds and perjuries, was assets (l)-to a bond-creditor: 
to the staL] ' and 

(1) If the mortgage was in fee, and estate was only for a term of yean, how- 
forfeited, the heir might at common hw erer long, the rerersion in fee left in the 
plead rieni par descent ; bet as he mortgagor would be legal assets ; Plwi- 
would still have an equity to redeem, Jset t, Penssn, t Atk. S9S. An analo* 
such right of redemption would be equi- gous rule applies to the mortgage of a 
table assets; Solly ▼. Gower, t Vera. term; if it includes tlie whole term, the 
61. But if the mortgage of a fee simple right of redemp^n will becqoitable «•• 
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lU 



and 2d\j, that notwithstanding the alienation, yet the value 
should be assets m the hands of the heir, (2) come al moy fuit 
diiper Sir F. Winnington, il esteant de Coficilio en k Case. 

Note, Que per le Siat. 29 Car.2.S. the trust of an in^- 
faeritance is assets by the express words of the statute, and 
liable to a debt by bond. 



sets ; if a renMunder of the tomi is left 
in the nortgegor, Hutt, If the mtenett is 
mkgal one, may be reached at law ; case 
of Sir CharUt Ou^t creditort; S P. 
Wns.S41; but not if it is a imK term; 
&0Ct¥.&My,8£ast,484. Aoditis 
to be obsenred, that where iadgment is 
obtmned against an heir who has a re- 
irerrion in fee, bj descent, such judg- 
is with a etmi ttecutU ; and the 



creditor cannot, by a bill in equitr, 
compel the heir to sell the rerersion in 
fee, before it comes into possession ; but 
must wait for the assets fttando acei' 
derini; Fortre^ ▼• Fortretf, t Vem. 134 $ 
Kituulom V. Oarke, S AUl. S04. 

(S) A court of equity would hold the 
heir to be a trustee, quoad the debts ; 
and, so far, the estate equitable assets; 
Shipkard y. Lutwidgr, 8 Ves. SO, 

^^ [116 1 

(C. 131.) 
A MAN that had a lease of a dean and chapter, all expired, WilL 
except nine months, deviseth all his interest in the said lease to ^^ PnbUca- 
B. and afterwards recovering renewed the lease, and republished ^^^ 
his will ; and the question was, whether this new lease passed 
by the said will ? and resolved that it did, by virtue of the new 

Sublication, and was like the case of Brett and Rigden in , 
*law. (p. 340) concerning lands purchased after the making of. 
the will, which passed by the republication.(l) 

_ And the I/ord Hutchins cited a case, where a man lying on 
bis death-bed, and being asked where his will was, pointed to 
a box, and said, it is in that box, and held this amounted to a 
new publication. 



(1) Barnes t. Crew, 1 Ves. jun. 
499. hot as this appears to have been 
a lease for years, it is not quite clear 
that even republicatioii was necessary ; 
thoagli had it been a iease for lives, the 
tmewal would liave been a rerocation ; 
Mmrwtod w. Turner, 5 P. Wms. 168 ; 
Abueg ▼. JItMfr, t AUl. 698 ; Carte ▼. 
Carle, Ridgew. f ft : in Jatum t. Deitn, 
15 Yes. tS8. it is allowed that a testator 
May so express his intention respecting a 
lease as to pass an v renewed interest in 
it, existing at his death ; and the words 
of the will at present under consideration 
seem to express that intention. In Stir- 
Hug r. I4fdiard, 3 Atk. 199. the tesutor 
deirised *' all hu leasehold esUte.'* and 
Lord Hardwicke, C. asked, •• wbeUier, 
if the testator has purchased a new lease, 
that would not have passed ? and if so, 
%hy a new term in a lease should 



not equally pass ^ In SUtUr v. No- 
torn, 16 Ves. fOl. it was said, that it 
must alwavs be a question of in- 
tention, whether a renewal of a term 
should pass by a devise, or only the 
term which actually existed at the time 
of making the will; and, in that case, 
words very simiUir to the present were 
construed not to take in a renewed 
lease ; that, however, was not a college 
lease, as to which, though it may not be 
strictly accurate to speak of a tenant 
right of renewal (see ante, c. 12. p. 13) 
yet the experimentally grounded hopes 
of such renewal consutote a well under- 
ktood interest. Randatl ▼. Rua$eU, 3 
Meriv. 196 ; and see Cdegrave v. Jtfan- 
6y, 6 Mad. 84. But, at all events, Uie re- 
publication, in the principal case, made 
the devise good as to the renewed lease. 



Chambers 



3 i$ .DB TERM. 5. HILL. 1690. 



(C. 132.) Chambers v. Cotchett. / 

JliCHARD Chambers, the father, bj his will gave to the plain- 
tiffs his children £30 apiece^ and if either died before the age 
of 21, his share to go to the survivors, and if all died before 
that age, then their portions to go to T. C. The plaintiffs 
being in&nts preferred their bill by their next friend for their 
legacies. The defendant, who had married the mother mad 
**•••* executrix, insisted that the legacies ought not to be paid be- 
fore the age of 21, because it was ordered by the will, that ii 
either died before that age, his legacy should go over.(l) 

Decreed* That the legacies should be paid presently, and 
interest from the time of the bill, and guardian to give his own 
security, that if either of the legatees died, the legacy should 
.' b« applied according to the direction of the will. (2) 

(1) Whatever right the legatee OTer Where there is no guardian, or tmatee, 

night aisert to have the b^qaeit secured; appointed by the wiU to receive the 

^ the executrix could have none to retain legacj for the infant, see the course to be 

it. See, now, stat. S6 Geo. S. c. 5S. s. 32. pursued, mentioned in Whopkam ▼. 

(t) Pott, c. ITS. p. 197. and note. fFtfa^U, 4 Ves. 690. 



[ 117 ] 
(C. 133.) DE TERM- S. MICH. 1691. 

IN CURU CANCElURi£. 

Lady VEBifpN v. Jones et ai*.(l) 

Lords Commis- SiB Thomas Vemon of Shropshire, in consideration that the 
Moners. plaintiff, his lady» had joined with him in a fine, to take up 

RawHnson, money upon a mortgage of part of his estate, deviseth to her 
Hutchuis. ' £200 per ami. for her life, and portions to his younger chil- 
Kevocatiott of a dren, and chargeth the same upon bis estate. 

After this Sir Thomas mortgageth his said estate in fee to 
Savile for <£800. and after that by another deed conveys all his 
estate to trustees and their heirs, upon trust to raise money to 
pay his debts, and the surplus to his right heirs ; and the 
plaintiff preferring her bill for her annuity m pursuance of the 
will, the sole question was, whether the mortgage in fee an4 
the conveyance in trust (being likewise of the fee) or either 
of them, did amount to a revocation of the will : (2) and all 

(1) & C. Prec. in Cha. 92. 2 Vcm. («) Boater v. Dyer, 5 Vet. 656. 
241. lEq.CB.Ab.410. 

three 
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three eommissioners were of opiiiton that» the Burpiiis being 

to hiB owB right heirs, chat was still in his own power» and 

should be subject to his disposal by the will ; and the case of 

HeJI and Dench was cited, where after a devise of lands the 

devisor made a mortgage in fee» and adjudged that the devisee Pott, Cue S77. 

should have the equity of redemption. 

And Trevor said he always held it for a rule in this court, [ 118 ] 
and never knew it fail, that a conveyance should never operate 
farther than the intent of the parties at the making of it, and 
here is no appearance of any intent to revoke this will. 1 
Rev, Came. 154. cont. 

Mrs. Danby's case was cited, where she joined with her 
husband to levy a fine, in order to the making of a mortgage, 
and held that it should not bar her of her dower. 

And Finch said, in matters of conveyance, the intent of the 
parties did govern much at common law, and cited a case ad- 
judged in die King's Bench, where there was a power in a 
conveyance to revoke by deed ; that a covenant to levy a fine, 
and a fine levied in pursuance thereof, was a good execution 
of this power, although the deed of covenants alone was no 
revocation ; neither was the fine alone, because it was to be by 
deed ; and yet both together did amount to a revocation and 
declaration of new uses ; (3) and so it is if a fine be levied first, 
and a deed to declare the uses afterwards, this will be a |ood 
execution of the power, although a fine alone would have 
been extinguished, yet the law shall take both deed and fine 
together as one conveyance, according to the intent of the par-" 
ties. It was decreed for the plaintiff. 

rS) PcrHde,C.J.mI^nf«r*tefftr, ihid^ 368. Carth. 2f. f Show. 1^5. 
t Veotr. teo. " quA non protKnt vn- pmt, c 137. p. Iff, ttc. SlS. p. 165, 
gula,Juncta vaUnt ;*' Herring v. firown. 

Beg. Ub. 1691. B. fot 638. The court declared, tliat notwithstanding the subae- 
^ent deed of trast, the said will sobaisted as to the piaintiiTs annuity, and as to the 
yoiiDger children's provision, after payment of the said mortgage and the other 
debts, according to the said deed ; and, therefore, decreed, that the said mortgage; 
and the testator's other debts, be in the first place paid ; and that, after payment 
thereof, the plaintiff's annuity, and the £40 per annum apiece given to the younger 
children for their maintenance, shall be paid ont of the remainder and lorplus of the 
testator's estate ; and that an account be taken of the same ; and that, in meantime 
and within one month then next, the trosfcees shall pay unto the said plaintiff £50 
fir her present snbsistenoe. 

— •^ (C. 134.) 

A COPYHOLD is granted in reversion after two lives, Habendf Loids Com* 
post mortem, sursumredditumem, 8cc. of the tenants for life ; p""?^?' 
the tenants for life sell their estate to A. and surrender to the ^^ 
Lord, to the end that he may admit A. the vendee ; the copy- 
holder in reversion enters and brings an ejectment, and reco- ^ 

K 2 vers 
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vers at law ; A. brings his bill^ and has relief^ because the sur- 
render being only to admit A. the purchaser^ it was against 
conscience diat the reversioner should enter. (1) 

(1) For the Mnicnder intended bj was to opcrmte merelj as a conveyance 
the grant, was such a mnenderaaslioaid thereof to another person. CkmUrtU 
determine the estate; not one which ▼. Roim/a//, 1 £«▼. 21. 



(C. 135.) Mr. Bbnnbtt, Appellant, v. Lord Salisbury, 

Kespondent.O) 

Appeal to the Bennett of Buckinghamshire by his will gave to his two 

A**te*CMe45*^ daughters twenty thousand pounds apiece, to be paid unto 

90. ' ' them at their respective ages of twenty-five or days of mar- 

riage^ which should first happen, so as such marriage be had 

[ 119 ] after the age of sixteen, and with the consent and approbation 

of my wife and my cousin Lee; and if they shall many 

otherwise, then to have only ten thousand pounds ; and he 

devised the residue of his personal estate to trustees, to be 

laid out in the purchase of lands to be settled upon his daughters 

for life, remainder to their children, praut, &c« ^ 

Bennett the testator dies, and the Lord Salisbury married 
one of the daughters before the age of sixteen, with the con- 
sent of the mother and trustees ; and Mr. Bennett the ap- 
pellant married the other daughter. 

The sole question was, whether the Lord Salisbury's lady, 
by marrying before the age of sixteen, had lost one half of her 
portion by the construction upou his will i And the cause 
being heard in chancery, the Lord Salisbury had a decree for 
the twenty thousand pounds, and thereupon Mr. Bennett ap- 
pealed. 

For Mr. Bennett the appellant, it was insisted, 

That the words of the will were very plain that the testator 
intended but ten thousand pounds, in case the marriage should 
be before sixteen. 

That in this pase, here was no forfeiture of the whole por- 
tion, but only of part ; that here was a devise over, (2) (and 
then the court of equity could not interpose, as was held in 
the case of Fry and Porter,) because the surplus was appointed 
to be laid out and settled, and by breach of the condition the 
ten thousand pounds fell into the surplus. 

That in every will the testator is his own Chancellor, and 
if his intent be apparent, a court of equity ought not to 
examine how reasonable it was for him to make such wiU, 

(\)&C. SVcm.StS; Nels.170; f («) See onle, c 9, p. 10, endnotes: 
Ventr. 365 ; but erroneonaly. Sfcui. but, in this case, there was no expiess 
S86 ; 1 £q. (X Ab* 109. dc? ise over; see o Cba. Ca. lS.i. 

because 
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beduise many times testators have reasons to themselves whidi 
are not known. 

For the Lord Salisbury it was insisted, that forfeitures are 
odious in law, and therefore shall be taken strictly. 

That conditions to restrain marriage are absolutely void by 
the civil law. (3) 

That a condition not to marry without the consent of A. 
and B. is likewise void by that law, inasmuch as it is put in 
thepower of others whether the party shall marry or not. 

That the testator could intend no more, than that his daughter 
should not marry improvidently ; and here it was agreed on all 
hands to be a good match both as to quality and estate ; and 
it was in proof, that the testator himself was in treaty for this [ 120 j 
matchy whilst his daughter was under sixteen. 

That the very words of the will might be satisfied, and yet 
no forfeiture, for the word otherwise should refer to the next 
antecedent, which was the trustees consent, and that she had ; 
and besides, here she living till after sixteen, may be said to be 
married after sixteen. 

And they cited the Lady Bellamys case, (4) concerning a 
devise of eight thousand pounds, in 15 Car. 2. adjudged by 
the Lord Clarendon, assisted with Hales and Keeling, where 
such a condition was agreed to be only tit terrarem: and the 
decree was affirmed. 



(3) Anie, c. 17, p. tl» and Dote^ 

(4) Reported, port, p. 171 ; and see, po$t, c. 965, p. 187. 



TIm decree appean in Reg. Lib. 1690. A. foL 609. The court thereby de- 
clared, that, notwithstanding any consfraction which coold be pat upon the words 
.of the testator^B will, aa implying that tlie marriage of his daughter under the age 
oi sixteen aboold be a forfeiture, the Lord Salisbury ought to be relieved. 
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HUNOERFORD V. EaBL£ 8f oF. (1) (C. 136.) 

Rogers mortgaged lands, and in 1655 he and the mortgagee Fraud, 
conveyed to the defendant upon trust to pay the debts men- 
tioned in the schedule, and afterwards for provision for him- 
self and his children, and the surplus to the heir; in 1667 he 

(1) & C. S Vem. tei 3 1 Eq. Ca. Ah. 148. 

became 
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became bound in a bond to the plaintiff^ and the plaintiflf 
r 121 1 preferred his bill to be let into this estate to-be satisfied his 

debt. 
Power of revo- It was insisted for the plaintiff, that this was a fraudulent 
cation. deed, there being a power of revocation in the deed. But to 

that it was answered, that it was not a general power, but by 
consent of trustees, (2) which did not make it fraud within the 
statute ; and so it was said by Trevor, a power to revoke for a 
particular purpose would not make a deed fraudulent. 

It was alleged for the plaintiff, that this deed was only for 
payment of part of his debts, part being omitted out of the 
schedule. 

If a man made a settlement for payment of his own proper 
debts, and not to be liable to the payment of such debts [as 
to which] he is on)y a security, it was doubted per Curiam, 
whether this would make the deed fraudulent or not ; but the 
court inclined that it would, because it may be the credit of 
the security is that which occasions the lendins of the money; 
and Trevor said he once attended my Lord Bridgman upon 
such a settlement of his own drawing, where such debts, for 
which the party was only a surety, were excepted, but my 
Lord Bridgman ordered the party to pay that debt. (3) 
Trast to imy Hutchius cited two cases, where land was devised for pay- 

debts and lega- la^ut of debts and legacies, that the debts should have the 
PoBt, Case 339. preference, and that they should not be paid in proportion ; 
and in one of the cases a decree for payment in proportion by 
Bridgman, was afterwards reversed by Nottingham, and the 
debts ordered first to be paid. (4) 

(f ) Ante, c. 8, p. 9. See, also, the there has heen a linutation of lands fer 
case of St. SavUm?t HicUiry, Lane, fff . ' payment of all just debts ; that is only 

(3) See, pe§t, c. 308, p. S37, for the because the equities of both dasaes of 
reason why the deed was held fran- creditors are equal : but to pot a to- 
dolent. luntaiy legatee on the same footing inth 

(4) Bogen v. SkUUcorm, AmbL 188. a just simple contract creditor, would 
For though by the 4th section of the be a perversion of the Tery title of the 
Stat of fraudulent devises, 3 W. and M. act Kidney v. Coutmaker, 19 Ves. 
c. 14, simple contract debts are to be paid 164 ; ante, c 54, p. 149 ; pott. Append. 
ptori pauu witb debts by specialty where c. IS. 

l^g. Lib. 1691. fol. 10S6. The parties were ovdered to proceed to a trial at 
law in order to ascertain the validity of the said deed of trust and settlement ; at 
which trial, the said mortgage, or any other matter which could hinder the foil 
trial of the validity of the said deed, was not to be insisted on : the court declared, 
that, after such trial, it would give such orders and directions as might be proper; 
but no further entry relative to the cause has been fouid. 



DUCHBSS 
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DvcnBss OF Albemable V. The Eabl of Bath.(i) (C. 137.) 

The Dtike of Albemarle having made his will in 1675, makes Power of i«vo. 
a settlement by deed in 1681, wherein he settled great part of catumezeeeted. 
his estate upon the defendant, with a power of revocation by ^^^' ^'•* ^* 
deed or will, to be executed in the presence of six witnesses, Pogi, Cms tri. 
three whereof to be peers, and upon tender of 6d. After- 
wards in 1687 he makes his will, testified by six witnesses, 
but hode of them a peer, and gives his estate to one Mr. 
Monk, and no tender was made of the 6d. 

In this case it was agreed, that this was not a legal revoca- Ante, Ctie 7s. 
tion, because the circumstances were not pursued according 
to the power, there being no peers witnesses to the last will, nor . 
any tender made of the 6d, so the only question was, whether 
the Court of Chancery should supply this defect, to establish [ 122 ] 
the last will, as it was said in some cases it had done ; and the 
case of Arundell and Philpot, (2) and several other cases to 
that effect were cited. 

And this rule was laid down, and seemed to be agreed, viz. 

That where there are two conveyances to two several per- 
sons which are merely voluntary, there this court shall not 
supply any defect in the execution of either of the conveyances, 
or of any power^ and there he that hath the first deed hath the 
better right. (3) 

But this court will oftentimes, in case of a purchaser or a 
creditor, or for a provision for a younger child, supply the 
want of livery ; (4) or attornment or surrender, in case of a 
devise of a copyhold; (5) and so likewise in case of the exe- 
cution of a power of revocation, where all circumstances are 
not exactly performed. (6) 

And though it was alleged that the law had been very 
favourable in the construction of the execution of those 
powers ; as a power to revoke by deed, where a fine was levied, 
and a deed sealed afterwards to lead the uses, adjudged a good 
revocation, though the fine itself had extinguished the power, 
yet both shall be taken together for one conveyance. (7) 

And it was said, that the circumstances of revocation ought 
to be pursued, or otherwise it would not be good, although 
the law hath sometimes been favourable in expounding where 

(1) S. C. NeU. 196; 9 Eq. Ca. Ab. cited in WorrnU ▼. Jacob, 3 Meriv. 
671 ; and, at great lensth, in 3 Cba. Ca. 270. 

55. (4) Burgh ▼. Burgh, Rep. temp. Finch, 

(2) AnU, c. 113, p. lOt. 28 ; vott. Append, c. 14. 

(3) See Stapilt§n v. Stajrihon, 1 AUl. (b) See, now, 55 Geo. 3, c. 192. 

9 ; MorrtM t. Aforrtf , ihid. 401 ; Es parte (6) fiat the intent to revoke ninst 

Jiubegt, 18 V«s. 149 ; Graham ▼. Gra- have been manifested ; HoUaa ▼. Ccg- 

ham, 1 Vea. jun. 275 ; Coventry ▼. Co- hilL, 12 Ves. 216. 

ventry, 2 Atk. 368 ; and, particularly, (7) Ante, c 133, p. 118 ',poti, c. 212, 

Ckveri^g ▼• Clatering, t Vem. 476 ; p. 164. 

they 
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they are pursued; as where a man reserved a power to revoke 
by express words, by deed or will, and made his will aud de- 
vised the land, this was construed a revocation by express 
words ; so in the case of Williams there was a deed, though 
the fine was first levied, so it was revoked by deed. 

In the principal case, the court delivered no opinion, be<- 
cause other points were to be debated, but inclined that they 
could not supply the defects ^of the execution of this power* 
Adjaumatur, Afterwards the court delivered their opmion 
for the Lord of Bath, that the deed was not revoked. Post, 
Case 271. 

[ 123 ] — i— 

(C.1380 

Lords Coroniis- Held by the Lords Commissioners, that if a copyholder 

•ioMn. purchase a copyhold for three lives, and put in his own life 

Trust. and two others, Habend^ successive secunditm consuetudinem 

Post, CaMsdoo. Manerii, if the first taker paid the money, the other two are 

but in the nature of trustees for him, and he may dispose of 

the estate in equity, although it be in a manor where there is 

no custom for the first taker to dispose, unless it shall appear 

that the other two lives were put in upon some consideradoo, 

or in pursuance of some agreement, &c. 

If a man makes a conveyance to A. in consideration of mo- 
ney paid by B., A* is but a trustee for*B. by virtue of this re- 
rulting trust, notwithstanding the statute of frauds and perju- 
ries, although no trust be declared in writing. (1) 

It was said by Hutchins that above twenty years since, this 
court would not execute an agreement for a copyhold made 
without the privity of the lord, because he was concerned to 
accept the surrendered) and admit. But about twenty years 
since, that difference between a copyhold and freehold was 
laughed out of the court. 

(1) But this role holds ooly at bf advance, not a trust. Fmdi ▼. Fimek, 15 

.tween strangers; if a father makes a Ves. 50 fMrnt, c 151. p. ItS. 

purchase in the name of his son, such ({) Williams j. Lord Lonsda^, 3 Vcs. 

[xufchaie will, j^imdfade, be held an 756. 



(C. 139.) Sanders v. Delignb and Barns, 

Lords Commis- Thb plaintiff had taken a mortgage for 500 years of on«, 
sioners. whopi afterwards he discovered to be but tenant for life, and 

Purchaser with- hearing that there was an estate ip J.S. in trust for infant9» 
out notice. ^^^ ^ conveyance of this estate, to protect his mortgage, the 
Upon a hill to mortgagor being dead ; and the question was, whether he 
!orrt:lusc. could do it by virtue of this conveyance, he having no notice 

of 
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of this trust when he lent the money; or whether he shoukl 
not for this estate be a trustee for the children i 

Hutchins : It is a settled rule of this court* that whoever 
takes an estate clogged with a trust for children, presently be- 
comes a trustee for those children. 

Trevor and Rawlinson doubted, and cited Sir John Fag's 
case( 1) where a purchaser got a deed of intail into his hand^ 
whether he doth it by power or otherwise^C^) if he had no no- 
tice of it when hemade the purchase, he shall not be bound to 
discover it. A case was cited where a man got r. ladder and 
fetched a deed out of a window, and yet was not bound to 
discover it to impeach his title : And Culpeper's case was [ 124 ] 
cited, where a man had bought gavelkind land of the eldest 
son, and paid his purch'hse money, without knowledge that it 
was gavelkind, and afterwards for a song bought in the titles of 
the younger brothers, who were ignorant of their titles, yet 
could not be relieved afterwards in this court ; the purchaser 
having honestly paid his money without notice, may use what 
means he can to fortify his title. 

Trevor : If we do not set aside his deed, or subject it to 
the trust, yet we ought not to assist him in any thing, and so 
not to decree any foreclosure^in this case ; but if he hath got a 
tide at law, let him make the best of it he can at law, but he 
shall have no aid of this court. (3) 

(1) 1 Cha. Ca. 68. see, anU, c. 47. p. Hitchcock ▼. Sedgmek, t Vern. 159. 
4S. (3) See, however, Twrtier ▼. Back, Sf 

(S) Siddvm v. CkanclU, Buob. 298 ; Vin. Ab. tU 



Colchester v. Lord Stamford and Lady Suffolk. ^C. 140.) 

If a legacy of <£500 be given to A. chargeable upon the real Legacy charge- 

and personal estate, and another legacy of £500 to B. charge- ^"PJ^/^ 

able upon the personal estate only, and the personal be only ettaie?'*^'''*^ 

«f500, in this case A. shall not have any thing out of the 

personal estate, but shall be wholly satisfied out of the real 

estate ; for although where there is a debt by judgment or 

statute, which chargeth the real estate, there this court cannot 

hinder the creditor's coming upon the personal estate, because 

he bath right so to do by law, and it is not in the testator's 

power to take that right away ; still there the other creditors 

have an equity to charge the real estate for so much as is 

taken out of the personal estate, and may prefer a bill for that 

purpose ;(1) hut in the case of legatees the party shall not be 

sent round about, but the legatee, who has a charge upon the 

(1) AnUt c 125. p. 115. and Dotn. 
' real 
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real estate, must take his satisfaction tbeiej and shall not eome 
upon the personal estate. (2) 

And per Trevor, if a man hath two daughters, and deviseth 
to one xlOOO out of his real estate, and to another <£lO00 out 
of his personal estate, there if the real estate be evicted^ that 
legacy is lost, and shall never come into an average with the 
other upon the personal estate. (3) 

(%y Hyde ▼. Hyde, S Cb. Rep. 161 ; (S) Sayer t. Ssycr, Free, b Om. 

Mtuten V. MaUen, 1 P. Wau. 4tS. poit, 39S. 
c. 334. p. f 65. 



[ 125 ] 



(C. 141.) hovfEtfol* V. Baker> Roll and Cluttbrbocke. £7 May 

17 Car. 2. 

Injunction to Pkb Lord Chancellor, with advice of the judges, an injunc- 
^^ff^"^ tion doth not lie to stop a suit at Leghorn or any other foreign 

parts. (1) 

(1) See, however* Lord Cramtown ?. cerr maj ctdse joitice to be done, if the 

Jokntton, 3 Ves. 189 ; if the subject of demidant is within the jurisdiction ; 

suit lies in iny of the colonies tubfict to Fotfer v. VottaUt 3 Atk. 689. 
the British Crown, the court of chan- 

Jteg. Lib, 1664* B.fol. 610. An injunction was granted to stay proceedings at 
law in this cause, either in this country or in parts beyond the seas. Bot, hyfoL 
701, we learn, that the Lord Chancellor, having advised with several of the judges, 
declared, he thought it not fit that any injunction should be sranted in this cause ; 
and did therefore order that the injunction already granted would be dissol? ed. 



(C. 142.) Hide i;. Petit. Mich. 1667. (I) 

^rd Keeper, FOUNTAIN, in maintenance of the jurisdiction of chancery 
aron umer. ^^ grant sequestrations on the real and personal estate, for 

Sequestration breach of a decree for a personal duty, urged Sachevert/l v. 

Poi^ Cmc 16«. Sacheverill in King James's time. The contrary side admitted 
' it well, in case the defendant had gone beyond sea ; so if he 
will absolutely lie in prison. Lord Keeper hinted, that a 
court baron in a judgment in deceit, did sequester the profits 
of the real estate by a judgment in debt ; the mayor of the 
staple may do it ; therefore it is reasonable the high court of 
chancery may do it. Fountain alleged that it always had been 
done^ and so was the law of the court, which is consequently 

(I) 5. C. 1 Ch. Ca. 91 port, c. S15. p. 168. 

the 
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the law of the nation; (2) the common law did not attach the 
bodies for personal duties, yet attachments or 5iiAp6nii» had 
been always allowed as the process in chancery ; and in chan- Aoconnt agunst 
eery there hath been account against executors time out of ^""'""' 
mind, though not by the common law or statute law at this 
day; but Fountain would not defend the sequestration of 
Chases in action, or on copyhold (3) estate, which was in ques- 
tion, being on a motion to discharge such sequestration for a 
personal duty. ' 

Serjeant Fountain said, he knew several bills to be relieved 
against general securities by statutes, by giving securities on 
particular lands. 

(t) Martm ▼. Kerridge, 3 P. Wms. (3) Bat tee, Whitthead t. Harriton, 

t40 ; Anon. Motley, 301 ; Manice t. 1 Barnard, K. B. R. 431 ; CoUUm ▼. 

BmJc 9f England, Ca. temp. Talb. SfS. Gardintr, t Cb. Ca. 46. 
•fU, c 109. p. 99. c isa p. 109. 

^ A^. Lib, 1667, K.foL 1S9. The Lord Chancellor, auiated bj Moieton, J. dc- 
nred lo be attended with precedents, before he should deliTer his opinion. 



TiLLEY t?. Egebton. 2? OcU 12 Car. 2. (I) (C 143.) 

Nic. Tir.LEY the plaintiiF's brother, being seised in fee of a I^rd Chui- 
messuage, 8cc. in the county of Southampton, by deed in 42 ^^^^^* 
mortgaged to Egerton in fee for security of <£ 150 with in- J. Biidgeman. 
terest; aiterwards in the presence of Egerton, the plaintiff [ 126 ] 
purchased the premises of Nic. Tilley, and paid him part of Mortgage 
the purchase money in hand, and gave him security for the re- h^^' 
sidue; afterwards in l651, the plaintiff did agree with Eger- Executor. 
tQD| for the redemption and purchase of the premises, and « ^ p 
that in satisfaction thereof the plaintiff should pay <£6 for ten p°^ Case 144. 
years, and then<£l20 at the ten years end, the premises to be 
conveyed to the plaintiff, and the deeds to be delivered up 
to him ; and upon the said agreement, the deed of mortgage 
and other deeds to be delivered up, by the -consent of the 
plaintiff and Jo. Egerton, to Jo. Collier, an attorney, to draw 
the agreement into writing, to the end it might be sealed by 
the daintiff and Jo. Egerton, but before that could be done, 
Jo. Egerton in 1653 died, leaving the defendant Egerton his 
heir ; and Julian Egerton, his wife, the other defendant, took 
out letters of administration ; the heir and administratrix con- Interpleader. 
tested in their answers, who should have the money, the bill 
being for an interpleader ; and it was decreed for the heir. (2) 

Vide 

(1) 5. C. 1 Ch Rep. 181. 3Ch. Rep, cited in the margin, as well as the tefcf- 
63. 1 Eq. Ca. Ab. 326. enccs in the notes thereto ; by which it 

(<) But sec tite next case, and tliose is, now, well established that the exe- 
cutor, 
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Vide St. John, executor of Grobkam, againat Wareham{9) tbe 
same point decreed 16 Martii 11 Car. U 

catQr, and not the heir of « niortgigee» ii dined in favor of the h«r rather dianof 

entitled to the mortgage money. It the executor, who might be a •tran«r m 

^-iil be recoUected. however, that tfaU blood to the &mUj. See PetU ▼. Mdk, 

decree waa made ten yean before the 1 P. Wma. S. 
Stat of distributions was enacted ; pre- (S) 15 Vin. Ab. 455. c & in notes, 

vioos to. which, the jadges natorallj in- 

Beg. 1^,1660. B.foL 170. Decree, that the plaintiff shaU have the redcmptiopi 
of the premises ; and as there was no proof of any deficiency of penonal ertale of 
the mortgagee, the oonrt (with the assent of the Lord Chief Justice) was clearly qf 
opinion, that the heir of the mortgagee ought to liave the money to be paid for the 
redemption of the mortgaged premises. ^ 



(C. 144.) Owen v. White * aL' 6 Nov. l667.(l) 

Lord Keeper The bill was preferred by the mortgagor against the heir of 

J ^ortoT"' ^^^ mortgagee in fee and his executors, praying that they 

Mortgage might interplead who should have the money ; the mortgagee 

money. had devised all his mortgages to the executor; therefore the 

Executor. court decreed the whole money to the executors; (2) the 

Interpleader, counsel insisted that the heir ought to have part, for that the 

Ante, Case 11. mortgagee had not given all his fee away, for the words, for 

17, 143. gygy^ ^gj.g wanting, nor any words of the heir or heirs of the 
executor ; but decreed ut $upra. 



(l) 5. C. S Cha. Bep. SO, «nd see whatever Ibrm it may be taken, is still 

tftid. 96. Nels. 5S. bat a security for money, until foredo- 

(i) Crips V. GrytU, Cro. Car. 37. sure. 
Upon the principle that a mortgage, ia 

Beg. Ub. 1667. B^foL fSl. The court declared that all the mortgage money 
belonged to the devisees under the mortgagee's will, and not to his heir. 



(C. 145.) Mr. Ottoway's case. 10 Nov. l667- 

Injunction LoRD Keeper granted an injunction, for want of an answer, 
fia^^ nuuk' *8*'"*^ * parliament man, but ordered no attachment should 
be taken out. (1) 

(1) But in less than sixteen years af- ment, however, roust be previously 

terwards, as appears from the anony- sealed and entered, upon which the se- 

moQS case in S CIl Ca. 169, the prac- qoestration is grounded ; but such at- 

tice was established, which at present tachment is never executed. Gilb. For. 

prevails, of making sequestration the Rom. 67 ; and the first order for seques- 

first actual process against members of tratton is always nUi ; Bemalr.Mmfuii 

either House of Parliament, for a con- ^Doimegml, 11 Ves. 47. 
tempt in not appearing. An attaclu 

■"•^ He 
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(C. 145. b.) 
He denied to grant an injunction to quiet the possession of Injaocfionto 
an office, though affidavit was made that the party was in pos- ^^} P<^ 
session three years peaceably before the plaintiff's bill exhi- ■""^'^ 
bited.(l) 

(1) Bat lee tlie LUy Pame*i eau, 1 Vem. 156. 



Babkbb V. Kellet. Trin. 1667. (C. 146.) 

The bin was preferred by the plaintiff, as heir to the mort- Lnrd Bridge- 
gagor, to have redemption against Mr. Kellet, who ^** 2J3l-,«|i^ 
assignee of the mortgagee, and to know what he paid for the f^^^ tbeudg. 
assignment, and on payment of the money Mr. Kellet paid for uee of • mort- 
the assignment, to have a reconveyance. Kellet demurred to PS^ ^ 
that part which required him to set forth what he paid for the ^^' ^ 
assignment, and because the bill had not made the first mort- 
gagees parties ;(1) and ruled a good demurrer, for that he 
should not discover what he paid on the assignment; and if 
the plaintiff will redeem, he shall pay what was due upon the 
original mortgage. (2) 

(1) AnU, c. 66, p. 59» and note. caimot add to what it due, lettle the ao- 

(9) But» as between the mortgagee count, or turn ioteiipst into principaJ. 

md persons dainiing under him, with- ^Sattiunu t. Walwyn, 4 Vet. 1X8 ; poit, 

oat the priWtj of the mortgagor, they Append, c. 8. 

(C. 147.) 

If an infont suffer a decree by consent, it is for ever reversi- Inftnt 
ble;(l) otherwise of an adversary bill. 

(1) Probably a typognphical error Dow's P. C. 146. However, in Battel^ 

far'* iireversible." Harrmm ▼. Ka«My, feld v. BmtterfUU, 1 Ves. len. 133, an 

S Ves. sen. 488 ; WuU ▼. Buikby, 1 Br. appeal from a decree by consent seema 

488 ; Brwfisfc ▼. Gte, Kenjon*! Rep. tu have been eutenuned : and see pott, 

76; Bemai ▼. Mm^ of DoiuMgul, 3 c. Id6, p. It9. 



Windham r. Windham. (C. 148.) 

Dbckbb by consent, for a lease, or other personal estate, shall Lord Keeper, J. 
bind purchasers, otherwise, said the Lord Keeper, you will '^^^*<'^>>- 
blow up the Court of Chancery. (1) 

(1) BndiA ▼. Gtc, AmU. St9. Sec hut case, and referenoct there made. 



In 
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(0.149.) 
BUI pro con- Im original biUs, or bill of revivor, if the defendant hath not 
^^"^ appeared, but stands out all process of contempt, the bill shall 

not be taken pro confesso;(l) but this only when the defendant 
hath appeared, and stands out all process for want of an an- 
swer. 

(1) BatKe, now, the stat. 5 Geo. t. c. t.5 ; Mawir ▼• Mmeer, 1 Cos's Ca. 104; 
Short V, Jhtoner, t Cox, 84. 

(C. 150.) '^^^^ 

All the obligors. BiLL for payment of money upon a bond must be against all 
the obligors, (1) or else he can have no decree, and in this 
aquitas non sequitur legem. 



(i) For each obligor it entitled to Uie 
aumtanre of all the otfaen in taking the 
account, Madox t. Jaehton, S Atk. 406 ; 
and, by making the whole namber par- 
tiei, tlie circuity of another luit for con- 
tribudon it aToided, See note to BUrit 
¥. Blou, S Ventr. 348 ; bat if the bill 
ttatet, tiad the defendant admitt, the co- 
obligor to be intolvent, the latter reaton 
oeatet; Angentem ▼• Cktrke, % Dick. 



738 y CocKOMtn ▼• XMnipaofiy i6 vet. 
326. It hat been taid, that if the bond 
it joint and mwrai, the creditor may sue 
teverally, if he pleatet, CoUim r. Grif- 
fith, t P. Wiat. 313; hot thia teems 
ovexmled in CcMwm t. Tfttmpnm, «M 
sinro. See, however, Haywood ▼. Otwy, 
6 Mad. 114. bat in that cate Coekbum 
T. Thomptoii doet not appear to h»ve 
been cited. 



[ 128 ] 

(C. 151.) ^^ 

Trnttpretomed. Mastbe of the Rolls Said, if the father purchaseth land in the 
p'^^'c^'^ffe ^^^^ ^^ ^® ^°' ^ young infant, it shall not be presumed a 



trust(l) 



(1) AnU, c 138, p. 123, note 1. 



(C. 162.) 
Forfcitnre let PLAINTIFF preferred a bill aeainst a le^tee, for that she mar- 
ibrthbyantwer. rying without consent, the devisor limited to the plaintiff.(l) 

The defendant demurred, for that she shall not be forced to 

set forth her own forfeiture. (£) 



(1) Ante, c. 9, p. 10, and notet ; e. 
17, p. tl, and notet. 

(f ) The diftinction teerot to be, whe- 
ther the derite over be a conditional 
limitation, or merely depend t on a clause 
of forfeiture ; in the first cate, it it taid, 
the defendant cannot demur to a bill 
for ditcovery, whether the condition 
hat, or hat not, been performed. Lueoi 
T. Evana, 3 Atk. 260 ; and, tee, Jordan 
▼. Hdkham, Ambl. S09. It mutt be 
owned, however, that it it very difficult 
to reconcile the decision in Lmcomv, 
Evam, ubi tupra, even with ihote judg- 



nientt which allow the dittinction there 
taken. Chauneey ▼. Tahourden, 2 Atk. 
393; Wrolti^ ▼.Bemfitft, 3 P. Wms. 
238 ; and tee Moimtnt ▼• Monatiu, 3 
Ch. Rep. 68. Tlie xeport of Chauneof 
▼. Fenhoukt, 9 Vet. ten. 265, doet not 
mention exprettly how the cate was de* 
dded ; but it may be collected from 
Lord Hardwicke't obterrationt, that the 
demurrer must have been allowed ; and 
Lord Redetdale, in hit Treatite on.Eq. 
Fl. p. 161, rcfert to the cate at an au- 
thority to that effect. 



SUBPCENA 
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(C. 1530 
StJBPCBKA in nature of a Sd^ Fa* to revive a decree;(l) the Ezamiiwrioo 
defendant doth not answer, but is examined upon interrogato- uponinterroga- 
riea to clear hia contempt ^"^ 

(1) As the pfMeM by tubpcsna tein ijnent to the decree, it is pow the prac* 
faciat reviTed the decree oiiljr, but waa tice to re? iTe in all caaes, indlicriim- 
ineffectaal as to any proceedmgs subse- nately, bj bill. Mitf. .55. 



Parol agreement, with dOs. paid (I) for the sale of a house, (C. 154.) 

was decreed without- farther execution proved; and the Mas* 

ter of the Rolls said, he should have demurred on the bill, (2) 

but having now proceeded to proof, he would decree it, and 

did. 

(1) It most be neoUectad, that tbia nuom are gitoD fa Clinm r. Coahe, t 

decree appears to hare been made Sch. and I^. 40, where the leading 

(though the date is but loosely fixed in case of Seagood t. Vale, Free in Cha. 

the text) nine years before the stat. of 560, is cited: to which add, AUty ▼. 

Ihuids wasenac&d; since that stat mere DtKhampi, IS Vea. 999, 

payment of money b not such a part (S) But see Coolh ▼. Jathsan, 6 Ves. 

pOTormance as wiU take an agreement, 17, that the benefit of the statute may 

toQching lands, out of the statute. The be had at the hearing. 



Sbtmer v. Noswobthy. Hill l670. (I) (C. 155.) 

Defendant pleaded himself a purchaser for a valuable con- Lord Bridg»> 
sideration; but ruled no good plea, in regard he did not plead ST^^ 
himself a purchaser from some of the plaintiff's ancestors; for chuer upon a 
a purchase from a stranger, without title, was held no good Taluable consi- 
plea, and therefore the defendant was ordered to answer. deration. 

Hill. Vacation, 1674. being the second seal before Easter ir![mt^^.J 
Term, on motion by Mr. Nos worthy, the plea was held good 
by the Lord Keeper Finch, and all the subsequent proceed- 
ings set aside. 

(1) & C. Reported, as to the first which Lord Keeper Finch reversed tha 

order, made by Lord Keeper Bridgeman order made by bis predecessor, and 

Otemiling the plea, m 3 Ch. Bap. 40; allowed the plea, may be found* These 

Nels. 135 ; and S Eq. Ca. Ah. 69. As grounds have since been fully esta* 

to the whole proceedings, in Bep. temp. blished by numerous decisions; seo 

finch, lOS, when the grounds upon Jerrard ▼. Saunden, t Ves. jun. 467. 

By Beg.Ub. 1669. h.fol 484, we find, that the defendant pleaded himself to be 
apurehasernnder a will, which the plaintiff alleged to have been revoked ; when it 
was ordered, that the defendant do answer the plaintiff's bill, so far as to bring the 
validity of the said will in issue ; and that the plaintiff do proceed to a trial at Uw 
against the defiendant, upon tliis issue, " whether the said will was revoked or not?* 
and such trial is to be confined to the single point aforesaid. 

No entry of the reversal of this decree, by Lord Keeper Finch, has been dis- 
covered in jR^. lib, ; but the report in Ca. temp* Finch, ubi tupra, is too clear and 
circumstantial to leave the matter doubtful. 

- Cocker 
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(C. 156.) CocKBE Iftix'i^ar ▼. Bevis. 23 January. l6 Car. «.(!) 

Decree bycoii- The defendant had an annuity of <£lOO per atm. granted by 
sent, in natore ^^ plaintiff's father in this manner: a lease was m»de by the 
o a mortgage, pj^jj^^ig-'g father to Bevis, the defendant^ for ninety-nine years, 
and Bevis lease? back for ninety-eight, renderug <£lOO per 
arm. and if the rent were behind, Bevis to enter and satisfy 
himself; Bevis re-enters to satisfy, and the heir desires an ac- 
count, and offers the arrears ; they come to an account, which 
was stated by a master in thia court, and then, by consent, they 
come to this decree, that the arrears should be paid by such a 
day, otherwise the defendant to keep the land ; the plaintiff 
paid £^00, being part of the arrears, at the day appointed^ 
but being a Colonel in the King's army at Worcester, was not 
Necetn^. able to pay the rest, but was forced beyond sea; and now the 
plaintiff desired an account^ and that, on payment, he might 
redeem. 

Obf* That the decree by non-payment of the residue was 
become absolute. But it was answered and resolved, that this 
being by agreement and consent, (2) the decree was but in the 
nature of a mortoage, and the agreement was executed in part 
by payment of £SO0 ; and then the other part being hindered 
in payment by an inevitable necessity, (S) the plaintiff should 
be admitted to redeem, and the defendant to reconvey to the 
plaintiff, or whom he should appoint, free from all incum- 
brances by the defendant, &.c.(4) 

(1) S, C. 1 Ch. Rep. 853; 1 Ch. Ca. marked, that mm cases decided imme^ 

61. diatelj after the Restoration, do not rest 

(f) See, ante, c. 147, p. 1X7, and upon general principle; but can only 

note there. be referred to a compassionate consl- 

(3) This, as appears b;^ the record, deration for very peculiar circumstances, 
was the true ground on which relief was (4) See, infra, that this decree waa 

granted : it has been repeatedly r&> affirmed, on a rehearing. 

Beg. lAb, 1664. K.fal. 37S. On the f4th January, the Master of the RoHs de- 
clared, he was fully satisfied the said decree was in the nature of a mortgage, and 
but a security for roonev ; although the same was made absolute, and the lease to 
Bevis was confirmed ; the condition of the times being then such, that the lands 
erald not be sold, by which reason the plaintiff eould not make satisfaction of the 
said decree, notwithstanding a continued effort on his part appeared for that par* 
pose : and as this court very often, in cases of iueviuble necessity, and no wiJfal 
defealt appearing, has enlarged the time for the performance of decrees, althougli 
such decrees have been signed and enrolled ; ana this appearing to be new matter 
subsequent to the said decree, the court was also satbfied tlwt the plauitiff ought to 
be relieved ; and did, therefore, order and decree, that the parties should proceed 
to an account liefore a Master of the Court, and upon payment of what should ap- 
pear to be due for principal and interest to the defendant, the said defendant should 
reconvey the premises to the plaintiff. Bv/nl. S6«, we learn, that on the 18th of 
February, the cause was reheard before the Lord Chancellor, (assisted by Archer, J.) 
when the decree of the Master of the Rolls was afilrmed, with costs of the rehearing. 



Kino' 
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King's Attorney v. Sir Gborge Sands. InScac. Pasck. (C. 157 .Y 
21 Car. 2.(1) ^ 

Sir Ralph Freeman purchased a lease for years of several 
manors; afterwards he purchased the inheritance thereof, in 
the name of Sir George Sands, being his son-in-law, in trust 
for Sir Ralph and his heirs ; afterwards Sir Ralph made his 
will, and made Mr. Freeman his executor, and appointed that 
his said executor and Sir George Sands should convey part to 
Freeman Sands, and part to George Sands, the two sons of 
Sir George Sands, and their heirs ; the residue to all the sons [ 130 ] 
of Sir George Sands, by his then lady, (Sir Ralph's daughter,) 
and dieir heirs, who should be living at the time of his death, 
and then died. Sir George Sands, at the time of the death of 
Sir Ralph, had only Freeman Sands (who soon after died 
without issue^ and the said George Sands; but afterwards Sir 
Geoige had issue another son, called Freeman Sands. Mr. 
Freeman, the executor, refused the executorship, whereupon 
administration was granted to Sir George Sands; afterwards, 
no conveyance being made either of the lease, or of the rever- 
sion, by Sir George Sands, who had both in trust, according 
to the wil 1, Freeman Sands killed George, his brother, and 
was afterwards attainted of murder. 

The question was, whether any of those trusts, either of the 
lease, or of the reversion, that were so in Sir George, in trust 
as aforesaid, were forfeited to the King, of whom the lands 
were holdm, by this felony and attainder ; who, by the King's 
attorney, aued Sir George on the Equity side of the Exche- 
quer, to answer the profits to the King, supposing those trusts 
to be forfeited by the felony and attainder. 

The case was several times argued at the Bar, and thid 
term Chief Baron Hale and Baron Turner (Rainsford being 
removed into the King's Bench, and Atkins disabled by age) 
both agreed that this trust was not forfeited. 

In weir arguments it was agreed, cestui que trust in fee, or Trust furfeitcfd 
fee tail, forfeit the same by attainder of treason, (2) and the to the Kinj;. 
estate to be executed to the King in a Court of Equity, by 27 
H. 8. 10, and 33 H. 8.(3) 

. (1) &C, SChiLRep.33;Ndi.l30; of Uentoa, The King v. the Eseaiionif 

Hardr. 405. 488. Sir Joim Doccombe, Cro. Jac 513. 

(9) In the King v. Lard Nottingham, though, in the same cue, it was ad- 

Imc, 45, it b observed, ** it would be judged, that cestui ftie truit of a chattel 

*' iooonvei^eiit th»t the same land should intrrest, upon attainder of felony ereii, 

" be subject to several forfeitures, at forfeits the same to the crown. 
" th« sojoe time, by several men;" and (3) It should be observed that the * 

-it has been declared, subsequently to case of The King v. Daecambe, cited in 

the present case, and in opposition to the last note, was decided subsequently 

4he <iiefiiiis in the text, that the trust of to both these statutes: and see the 

a fieehokl . U not forfeited lo the crown earlier case, reported In Jenkins, p. 190. 

bj the cfsCM* ^ tmit being attainted « 

L 2. An 



laO IK CUftIA CAKC£i;*tAltIi«. 

AfienoMCni que 8. An alien cestut que trwi of any estate, the estate belongs 
^V»^ to th^ King; whichj the Chief Baron said* WM the opinion of 

the Judges in HolIancTs ca8ej(4) 23 Car. 1 ; and that an alien 
cannot purchase but for the King's use, and that be was of 
counsel m the case. See the case reported in Style, 80. 40. 
Tnifttt liable to 3. As to the King's debt, by the common law, and by the 
the King*! d€;bt. practice of this court, which is of the common law, ceitm que 
truMt beiqg indebted to the King, the King shall have execu- 
tion of his debt on this trust; for before the statute made, 4 
Hi 7* 17, and 19 H. 7. 5, in the time of H. 6, there be 
precedents in this court, that the writ of extendi fac» for the 
levying of the King's debt, was of the debtor's land, or of any 
other land of which any other person was seised to his use ; 
[ 131 ] and this was the reason of Sir Edward Cooke'9 casej[5) where 
the interest of the King's debt did attach upon the power of 
the King's debtor to revoke a settlement made pf his estate ; 
and Pasch. 4 Jac. Ford's security, taken in trust for a reci»- 
saqt, was liable to the King's debt of «££0, per North; so that 
where the King's debtor hath the profitable part of the e^tiUt, 
the King shall not lose his debt by any fiction. 
Trust of inherit- 4. It was agreed that the trust of the reversion would not 
S7o?fe£lf*'^ be forfeited for felony ; (6) which the court held clear, and 
^ ^ "^* cited for authorities, 3 Co- Marquis of Winehesiei^n caae ; Id 
Co. 1, 2. 5 Ed. 4. 7; 2 Cro. 513. stat. 33 H. 8. And if 
the iaheiitance be forfeited for felony, it muat be to the lord 
by escheat, which cannot be, because he hath cestui que eUate 
for his tenant ; and that no trust of an heir is forfeited for 
felony, appears by 27 H. 8. 10, and there is no wrong to 
the lord as long as he hath a tenant, and therefore till the atsr 
tute of 19 H. 7. 15, the lord could not seise the lands of 
which his villein was cestui que trust : and if it be demanded 
what shall become of his trust, as if tenant in fee of a rent* 
charge dieth without heir, it is answered, the land shall be dis- 
charged of this trust, as if tenant in fee of a rent-charge die 
without heir, or 'be attainted, the land is discharged. 
Trust of ft leaie. Trust of a lease for years in gross may be forfeited by felony, 
or outlawry in a personal action. Earl of Somerset* ^ case i 
Hob. DajcamVs case, 2 Cro. ; Balington'» case. 
Lease for years. Lease for years, if it be of never so long continuance, if it be 
Aute, Case70. assigned in trust for J. S. and his heirs, yet it shall go to his 
executors; yet trusts are ruled according to the stile and 
course of Courts of Equity. 
Arealchattd. A real chattel in law survives to the husband, but not the 
tSd iotoj trust (7) of a real chattel. Co. Lit. Cap. Remit. 35 U 
Vost, Case 174. 

(4) Alejn, 14. Wigfattr. 34; Catberd t. Attmny Gtmm^ 

(d) t RoU's Rep. 294. Bat a simple v«/, 6 Price, 474. 

cootiapt debt to the crown will not bind (6) Burgm ▼. Whmte, 1 Eden,. t&2k 

the land of the debtpr in the hands of a (7) See, Mte, c 92, p. 99, note S. 
bonafidt purchaser. Tht King v. Smith, 

Cesttii 
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' Cethti que ihut of an ifiheritufice biild^ hiina^lf and hh Trust mets. 
hetn in a bond* this trust is not assets to th« heir ; though it ^^ ^^^^ ^^^* 
hatii sinea been questioned (6) in the Lord Chancellor Hyde^s 
time: bilt cleariy the trust of a lease for years is assets to 
charge an executor in equity. 

So a trust assigned over to wait upon the inheritance^TrafttowMton 
though of a term, shall go to the heirs, and heirs of the body, J« '"'^"*■^• 
because a shadow kept on foot for a specialpurpose; and this p^/caMtis*. 
hath a great resemblance to the case of Charters, which go f4S.' 
with the inheritance to the heir, but if granted over, the parch- Chtrten. 
ment and wax shall go to the grantee and his executors. 4 H. 
7. 10. 

And in the present case, no trust of the chattel is forfeited [ 132 ] 
to the King, because the lease for years was not in Freeman, 
who was attainted of felony, nor the trust in him as a chattel, 
for that he must have been execntor and administrator of 
George, the son. 

AikI here it was Sir Ralph's intent, that the lease and inhe^ 
ritafice should be confounded, and not kept separate; and 
again. Freeman could have this trust but as heir to George, 
and as long as be hath the inheritance in him, and do longer^ Waiting term 
but it shall go to the heir as charters,(g) nomine pcma, patron- "»**»™*«* ^y 
age by fbundership, tkc; and the mischief otherwise would be ^ '^' 
great, to have such waiting terms forfeited by outlawry. And 
so judgment was given against the King's attorney. 

^8) It is tww pnt beyond questbn hj 341 ; but where it is a term attendant 

the statute of frauds, S9 Cba. t. c. 3, on the inheritance, it u, in truth, a part 

by the tenth sect of which a trust of an of such inheritance, and, like it, leftai 

eslnte In fee-simple is made legal assets. assets. ^ateUff ▼. Graosi, % Cha. Ck, 

The trnft of a term is, ushally , equitable 152. 

assets, 5tr Ckarla Cox's case, 3 P. Wms. (9) Strode v. BtacJ^md, 3 Ves. S«d. 



Dr. Pery^s Cask. (C. l68.^ 

Rfi had his privilege allowed, in a suit depending in chancery. Privilege. 
as a member of the convocation ; the same with privilege of ConTocation. 
parliament. (1) 

(O That is, the defendant's body aeninst Him, together with the tahpama* 
cwmot be attached; and he is entitled Newl. Harrison's Pr. 101. 
io receive au office copy of the bill 



NiTRSE tr. GuiLLEM. Mtch. 1669.(1) (C. 159.) 

JM^OBSK was examined as a witness^ though piaintiiF, to prov6 Lord Bridge- 

*" - man. 
(1) 5. C. 3 Cha. Rep. 39 ; f £q. Ca. Ab. 413. 

L 2 service 
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tempt b^( 
plaintUu 



^pooi of OOII* ' 
tempt bv the 
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Mrnce of a decree ) and on debate the dtpoaidon rilowedU^ 
and ruled that the plaintiff's oath was sufficient to convict the 
defendant of a contempt, unless the defendant swear quite 
contraryi(3) and on exception to a master's report, the defen- 
dant was found in contempt. 



(t) For tboogh it is aA ondoabted 
rule of evidence, that the saspkioiutes- 
tinionj of m party must not be beard, 
for the purpose of influencing the deci- 
sion of the caiise ; that could not be the 
effect of admitting the plaintiff's evi- 
<leiice in 4his case ; where a decree had 
been made ; if the question of costs was, 
also, ^as must be presumed,) settled. 
The plaintiff's testinionpr was admitted, 
not in advancement of his own inteiests, 
which were prerioosJy ascertained ; but 
in support of the jurisdiction of the 
court. 

(3) The testimony of one witness, if 
aappofted bj ooUateral dicomstsnces, 
may, in some cases, prevail against the 
positive oath of a defendant ; Mankett 
V. Jmu$, 1 Swanst. 18S ; Tosfe v. Msrf- 
UeM, I Ball and Bcat.40f ; but, in ten* 



demess for the liberty of the sabjeet, it 
is expressly provided, by Lord Ulareft- 
don's orders, (see Ord. in Cha. edi^ 
Beamcs, f05,) that, although a angle 
affidavit may be sufficient to gnrand aa 
aitachment for a contempt by words; 
yet the party accused will not be com- 
mitted, if he be not found guilty of the 
misdemeanor, save bv the oath of the 
party who made such affidavit. And 
Lord Hardwiclie, C. in tbmAman. -case, 
3 Atk. tl9, considered the same mle 
•ppUcable even when the aw ie i p t 
amounted to battery ; but this has been 
decided otherwise ; see EUiot v. Hatwut- 
nwfc, 1 Meriv. 30t. And the wofds of 
the order, itself expressly point out the 
difference of proceeding, aooording to 
the different degrees of enormity in the 
lespective < " 



Rtf. Uh. 1669. a fcL 74. lid. 1S6. 486. Bv the last cited entry it enpean, 
that Sie court saw no reason to alter the Master s report, finding the plaintiff to be 
in contempt ; and accordingly confirmed the same : but if the defendant peiformed 
the decree in question, tlien he-was not to be oummitted, and the deposit made on 
filing the exceptions was to be returned to liim. The defendant did not peifbrm 
tlie said decree ; wherefore, on. the S2d of .February, he was committed to the 
Fleet, and the deposit delivered out to the plaintiff: by foL 347 we learn, that 09 
the 28th of February the defendant's coumel moved fur a habeas earput, to enable 
the defendant to go down into the country, for the special purpose of performing 
the said decree, and of delivering up to the plaintiff peaceable poisessioo of the 
premises in question ; which was granted. 



(C. 160«) [Backhouse V. Mipolbton.] HUL 21, 22 Car. 2. (1) 

Lord Bridge. Bacchvs being purchaser exhibited a bill of revivor against 
"^ the defendant, and revived the suit by order, and the defen- 

dant joined in examining witnesses, but at the hearing the 
plaintiff was dismissed, for that the plaintiff as purchaser could 
not maintain a bill of revivor. (2) 

And it was now moved, that in an original bill exhibited by 
Bacchus he might use the depositions taken in the cause of 



Bevivor by 
purchaser. 
Ch. Ca. 174. 

Depositions in' 
a void suit. 



(1) S. C. 3 Cha. Rep. 39 ; 1 Cha.Ga. 
173. S08 ; the last cited report is the 
most circumstaptial. 

(t) The oontrsry decision of Sir John 
Trevor, M. R., in Dvnut v. AIUh^ 1 
Vem. 4t6, is overruled:* see Runt r. 
Ijovd Say and Seaie, Sel. Ca. in Cha. 54 ; 



an original bill, in nature of a bill of re- 
vivor, b the proper course ; upon which 
all pardes will -have Ufe benefit of the 
former proceedings, and no new defence 
will be allowed. C/<ire v. WardeU, % 
Vem. 548; JUMihr/l v. i>ct Mbfam, 
ibid. €7t. 



revivor ; 
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revivor; but the court denied it, because in truth there vi'as r ^33 1 
never any bill depending in it, for the bill of revivor brought '' 

by a purchaser was void, and the depositions therefore taken 
•n no issue, and no bill and answer depending, (3) and conse- 
quently no indictment could lie against the witnesses if per^ 
jowd. . 

PerAmhurst: adjudged in the time of the late commis- Banm ud 
sioners, that where baron and feme in right of the feme exhi- ^^^^ 
bit a bill, and the baron dies, the wife may proceed [without] ^^^^- 
bill of revivor, (4) therefore Dr. Pery's wife went on, diough » 

her husband was dead. 

(5) il/<ffrrMAe*tCase,Clayt.9;Pnc. mrdoh Gary, 100, where a biH of revU 

IU>g. SIO. ( WyaU*s Ed) vor was held the ri^t mode of proceed- 

(4) Awm. 1 Atk. 7f6 ; Toth. Proc. ing ; and, pctt, c.y07, p. 160. 
IS; Hitf. 47 ; bat ice BandaU v. Cow- 



Dalbin V. Pbettiman.(I) rQ^ 1610 

X^ANDs devised for payment of debts; the Master of thct Interest for 
tlolis would not allow any interest for shop debts (2) of twelve '^P ^^•* 
years standing, because he said tradesmen selling on tick, sold 
at a rate accordingly. 

(1) 5. C. 3 Cha. Rep. 64 ; Nels. 136. («) Parker ▼. Huuhmton, 3 Vei. 135; 

TaUt V. Litrd Iforthunekt 4 Ves. 819. . 

In Reg. lib, 1667. A. foL 519, and in R. L. 1669. A. foL 86, we find entries 
of thia cause ; hot without any notiee of the particular point mentioned in the 
report. ^ 



( HiDB r. Petit. Oc^ 25, 1 670.(1) (C. 162.) 

This cause had been many years depending in court; (2) de» Lord Keeper, 

creed upon appeal to parliament by Petit [to be] sent back to J* KjJMford, 

be reheard ; upon hearing again referred to account before a *" "' 

master ; upon hearing exceptions to the master's report, an c^^t*^ 

order was made by consent of both parties, to stand to the Ante, Case I4f« 

award of A. and B. Jolleis, two eminent merchants; they 

several times attended the Jolleis; Petit perceiving that the 

Jolleis would condemn him by their award in ^400, before 

the arbitrators had drawn up their award. Petit by deed 

under hand and seal revokes the authority given to the arbi^ Authority re- 

trators, and retracts the submission ; however the arbitrators ^o^^* 

(1) 5. C. 1 Cha. Ca. 185; 1 Eq. Ca. ({) See, ante, c. llf, p. 135; pMf, 

Ab, 50. c. 215, p. 166. 

make 
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make their award. And upon debate it was beMb th«t tW 

award ought not to be decreed, in regard of the said revocar 

tion, (3) but the court awarded an attachment (4) against 

Petit^ unless be showed cause. And the judges went on this 

i^eason* 

Award, 1. That an authority in its nature is revocable by law, 

£ioepdon. though referred by order of court ; and a case cited between 

Norton and Rolk in the very point, where the award was to 

have been made by Sir Mund. Brampston. 

[ 134 ] £• This award could not be decreed, because some mattera 

referred were not determined by the award, and so not final^o) 

and cases cited. Ward v. Sower, Child v. Cohoell, and 13 

Car. Mayer*s case, where, by order of court, the submission 

and award were to be final without appeal or exception^ that 

yet the court did allow exceptions to the award as against a 

master's report, and the words without appeal or exception but 

formula clericorum; but the court gave no opinion in the 

point. 

(3) Waien t. TatfUr, 15 Ves. 18 ; Hareaurt v. Ramtb^ttamt 1 Jac and 
NiehoU V. ChaUe, 14 Vet. S70 ; Xn^ y. Walk. 511. 

J^ftnh, 5 Taunt 453. (5) PedUy ▼. Godimrd, t T. R. n ; 

(4) jBCt^ T. Gn*«i» f Eatt, SIS; Mty ▼. AaHci/, OoMbefb. 460. 

'tUg. TJb. 1670. A.J[ol. It. The Lofd Chancellor (aisisted by Rainifoid and 
Wild, J. J.) was of opinion, that the award in this case could not oonclade the 
defendant ; for that it was but of part of the matter in difference which was 
teferrad : and, though it were an abuse of the court in the defendant to retract his 
consent, aller he had attended the reference, having first subscribed the consent 
under his hand; jet such a consent, giving a bare authority only, was revocable; 
it was, therefore, orderedf thai the said award be set aside; butanaMaclinent 
was awarded against the defendant for his abuse of the. court in. retracting his ooe* 
sent ; ' unless cause shown. 



(C, 163«) Butler v. Wallis and Coole, Executor9 of Bowyer.(1) 

LoidBridgman.THB suit was for a legacy; the defendants demanded allow* 

Legacies oro- ance for their own legacies first; but it was denied, and 

EScuior iwt ^"^dered that an account be taken for the whole estate and 

p^d flnt. the defendants and plaintiffs to abate equally and proportion* 

ably for what the estate fells short; and so not like die case 

where executors pay their own debts first at common law^ or 

him that first sues his debt in equal degree, before the other. (2) 

(1) S. C. 1 £q. Ca. Ab. 569. *' for his leeacy, and is paid, and after* 

(2) Piuwd. 545, in mareiu ; Attorney " wards a deficiency happens, be shall 
General v. Robins, « P. Wins. «5. In " refund." Anon. 1 P. Wms. 495. 
equity, " even if a legatee gicts a decree 



An 



(C.163b.) 
An •seeator is not bomid to pay legacies without security (1) Secaritj upon 
to reftind, ia case the estate prove not sufficient to pay debts, ^jrnent of # 
to be afterwards discovered^ and to refund in proportion, if p^'^cue lfi9« 
not aufficient to pay other legacies. 

(1) It b iMt uraal now to take toch reftind, if the assets movt to be defi-* 
security, ai, whefber gWen or not» a cient Hawkim ▼. Day, Aiubl. 16S; 
court df equity will compel a legatee to Anon, 1 Aik. 491 ', jtat, c. 179, p. 141. 

■— ^ (a 164.) 

On the return of a subpana, if a witness will not appear and An attw^biiieiit 
be examined, the party may take [out] an attacnnient(l)«g»in»*»^»i'" 
against him ; and if he appears and deposeth on the other S!!^t]oi|g 
side, he may suppress his depositions (2) on motion. supptessecL 

<1> For Ae pretest coane of pro- (f) Fkwtr^w. CoUett, iDiduiMt 
cccdiB^ see 1 MewL Cb. Pr. f7S^ 



Ro.. Pitt v. Ro. Pblham et ux\ et Mas. Shbblbt. (1) (G. 165.) 

William Sheriey Clarke* in the year 1650, having jointured Devise to sell 
his wife in lands, by his will confirmed her estate, and devised ^^^ "il^*^ 
that the lands should be sold, and the money disposed by his pogt,^ase 166. 
wife, and to three of his nephews by name ; and if one of 
them died in the life of the ^ife, then his part of the money 
to his cousin Higham ; the same nephew died in his wife's [ 135 1 
life ; the two o&er nephews the wife and Higham, sold to 
Pitt the reversion on -a full consideration, by advice of great 
counsel that they might sell, and the sale be established in a 
court of equity. The plaintiff therefore exhibited his bill 
against the defendants, being the coheirs of the devisor, that 
they might be decreed to convey to the plaintiff; and at hear* 
ing, a trial at law was directed, whether the wife, being in 
trath executrix, might sell in her life-time, or whether the exe- 
cutors of that executrix. On which point, judgment was 
against the plaintiff in the Common Pleas ; and now on the 
equity reserved they came to hearing, and the court dismissed 
the plaintiff's bill, but ordered that this be not drawn into a 
precedent for the future. 

Notwithstanding which it is conceived, that the decree is 
erroneous, according to several precedents in this court, and 
that the defendants ought to convey to the plaintiff Pitt, the 
intents for which they should be sold being certain, and the 
lands certainly denominated, and that it should be judged in 

(1) S. C. T. Jones, tS-, 1 Cba. Ca. 176; 1 Cha. Rep. S83 ; 1 Lev. d04. 

equity 
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( equity a tnist in the heir (2) to sell, or that the same beii^ 

sold by the legatees, the heir should not impeach the same, 
but confirm them, and cited precedents, orders 1 1 Jun. S9* 
26 Nov. 3 Jac. 9 July 4 Jac. decreed by the Lord Chancellor 
assisted by the judges ; and a case between Hyer and War^ 
dale. Thomson devised lands to be sold after the death of 
his wife, but saith not by whom ; and the money to be raised 
by the sale to be divided amongst his children ; makes his 
wife executrix. The elder brother and the executrix leased 
for 1000 years, part to Nic. A. brother, and part to another 
brother, who sold to the defendant Wordale^ which sale was 
adjudged fraudulent to overthrow the will ; and a decree that 
the land should be sold, and the money divided amongst the 
children. 

The ground of the statute of wills, 32 H. 8. is the good of 
children and posterity, and though in the principal case here 
9re not children, yet the legatees are the nearest of posterity. 

The plaintiff Pit^s case, upon petition to the House of 
Lords, was then heard upon appeal from the aforesaid decree, 
and declared the lands ought to be' sold according to the will* 
Dec, 17, 1670, 

(9) Benlkamv. WUtahire,4M9d.4^; Carmil t. CarmU, S Quu Rep. 504; 
Patum ▼. BmdoU, 1 Jac and Wdk. 196 ; fMl, c, fS6, p. 176, 

lUg, Lib. 1667. B./o/. 875. A case ordered to be sUted. R, L. 1668. 3, /a/, 
59., copies of tlie case stated ordered to be deliTrred to Twjraden and Wild, J. J. 
that the Lord Keeper might be assisted by their opioiona: foi. 67S» preoedents 
ordered to bn furnished on both sides : foU 659, this court, having adviied with 
the judges, thought it right, for clearing the cause, that the parties should procce4 
to a trial at law on a feigned issue, to be settled by one of the masters of the 
court, if tlie parties could not agree thereon. Reg, Lib. 1669. B. fiL 979, in- 
forms us, that at the trial a special verdict was found, and alter aevcnl argomenta 
in the court of Common Pleas judgment was given ibr the defendant : and tbe 
cause comins on, on the equity reserved, the I^rd Keeper (being now assisted by 
littleton, b7) declared, that the wiU having been found by the said trial at law & 
be a void will by tlie very copstitation thereof, his irordsliip saw no coloor in equity 
to make good Uie same ; and did therefore dismiss the plaintiff's bill. But hia 
Lordship further declared, that he did not think it fit the case should be drawn into 
a precedent, in opposition to other cases, this being a single case and not parallel 
to aqy of the cases of which precedents had been pn^uced. See, luyri^ the 
reversal of tliis decree in Dom, Proe, on appeal. 

[ 136 ] --^ 

(C. 166.) William Loctoni?. Francis Locton, 13 Nov. 13 Car. 1.(1) 

Lands devised WiLLiAM Locton deviseth to the plaintiff for ]ife» remainder 

Ate Cue 165 ^^ *^" '*** ^°"' *" ^^^h ^^^^^^^^^ *^ ^'^ '^^ daughters in tail, 

' ' and on failure of all issti^ of William the plaintiff, devised all 

his lands to be sold, and the money to be divided amongst th^ 

daughters of Jo. and Rob. Locton, and the sons and daughters 

• (1)5. C. I Cha.Ca.l71>. 

of 
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of Baidargton. William the devisee dieth without issue, the 
devisees legatees exhibit their biD against the heir to have the 
had sold, and notwithstaoding some decree made in the life 
of William, upon award by consent* in jNrejudice of the plain- 
tiff's suit, yet by advice of the judges a decree was against the 
heir for sale of the lands and distribution, it being a trust in. 



(t) To the wfereocei, id note f , to the last caae^ add Mr. Hai^ve'i note to 
GorLitt.U4,a, 

Jteg. Ub, 1657. B,fol lit. Decree,— that the defnidaDr, the heir, do tell the 
hndi bj the nid will appointed to be sold, and ^stribute the same according to thi; 
intent and direction of the said wili. 



Smith c. Altbrly. £4 Car. 1.(1) (C. 167.)' 

A. DSvisETH his lands to his wife^ and after to his eldest aon, 

with condition that if his wife should be with child ^80 should 

be paid by his eldest son and heir at law to the child after theNotioe. 

mother's death ; the wife had a child, and after her eldest son. 

conveys* away the land to a purchaser; and on proof that the 

purchaser had notice of the will, a decree was for the daughter S^^**^* 

for her money devised, and declared it was a trust to go with 

the lands ; and yet this will was void in law, as to the legacy,. 

seeing he who was to have the lienefit of the breach of the 

condition was the heir, who was to pay the legacy. (2) ' > 



(1) S; C. a Gha. Bep. 93. 

(S) See. anU, c. 10&. p. 96, note 6. pmt, c 348. p. 378. 



(C. 168.) 



Witnesses may be examined before replication (I) (if the 
plaintiff doth, not else.) 

(1) " A leplication has frequently even after a decree." iZMftt ey ▼. Hare, 
been ordered to be filed, nunc pro tunc, Mos^j, i9d. 



(C. 168. b.) 



Account before a master, the party may discharge himself 
upon his own oath, for any sum not exceeding 405. (1) per 
I^rd Bridgeman and Master of the Rolls, 27 Oct. 1672. 

(1) Manhfield ▼. WeOtm, f Vem. and circumsUntSal. Robintim v. Cum- 
Xf6 ; but the fffidarit mast be positive, mn§, S Ath. 410. Anon. 1 Vem. 285. 



Av 
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(C. 169.) 

Legptwt re- Ak ciecutor pay* legraes, leaving «£800 debt to pay, and 

^ji^CMe ^'^'' Administration d'e Aonif iton was taken out ; the creditor 

163. b. exhibits bis bill against the administrator and the legatees ; 

[and note.] am) ihe court decreed that the legatees sbotdd r^nd, for no 

executor is bound to pay a legacy, till he be secured to repaj 

when debts are discovered ; therefore in equity the ladies of 

the executor shall not hurt die creditor. (1) 



(1) It leeiiii, that even after coniider- peUed to leftmdi HM«idke f . tfjiwfr, 
able laeha on the part of the crediton 1 Anstr. IIC 
themseh^et, the Iq^teev wUl be eom- 



(C 170.) Bishop op Worcester v. One op his Copyholders. (1) 

I/>rd Bridge. fHE copyholder preferred his bill to be relieved against a for- 
"*°* ieitare for cutting timber. Fer Cur\ if the waste be vofain^ 

Forfeiture of taty (£) the court will not rdieve ; and an issue at law wan 
Ife^Mft!^ ^ diiected, whether he cat the trees with an intent to do wasto(S)w 
^"^ and the Lord Keeper being pressed to dter this issue wttukk 

BoC alter it. 

iX)S.C. SEq.Ga.Ab.Sf5. 4Ves.704. 

(S) Peircftjr T. DuJke <f Sammet, (3) Fokg v. Wikon, 11 £ast» 57. 

Prec. hi Cba. 374. Jknch r, BampUm^ 

(C.171.) "^"•^ 

IS^^^, I^ a ™an confessed! notice, that the estate in law is in-a third 
Trust uBpficd. pg„oij ^j ||jg ^jm^ when he purchased, he is bound to take 
notice what the trust is. (I) 

(] ) Whenever a porchaBer has notice terms of those interests. Ttyhr t. Stib' 

tiiat the esUie is aflfected by the interests bert, t Ves« jan. 440. SmiA v. Let*, J 

of others besides the vendor, it is his Atk. 490. 
doty to inquire as to the extent and 

(C. 172.) ^ 

S^mdllde*'^^ J. S. deviseth £500 to his daugher, and if she die before 30 
Aitte"case 44. y^^^^s of age Unmarried^ then to be divided between three ; 
Post, Case 280. she does receive the money, and dies before that time. And 
Pollezf. 37. resolved that the money should be divided, and her executor 

chargeable, as possessed in trust for the devisees in re* 

mainder.(l) 

(1) The legatees over might, pierhaps, required the money. Ante, c. 65. p, 

have insisted, that the first legatee 59. C. I3t. p. 116. And see, Cafdb- 

shoold have entered into a recognisance may v. Niehdaig Rep^ ICMpw finch, 116. 
for conditional repa^'ment, before she 



IN CURIA CUgCMUAMSMi |St 



(C. 173.) 
out of ItM, this bmds the heir wlio so iindei1idie8.< 1 ) [and note i] 

(l> Borrow. Gtwrnny^S Vcs» 154. 



In the heiff 16 prevent the making of a trill, mdertaket to pay Ame^Cbae^. 



Col. Doyly «. p£&sALL.(l) [ 138 ] 

^ . . . . (C. 174.)^ 

The wife having asBigned her term in trust for herself before Bvon mort- 

marriage, and then the husband, v^ithout joining the trustees, ^^^J?*' 

doth mortgage the truat; the husband being dead, the mort- xenn. ^' 

gagee exhibits his biU to have the land conveyed to him, or 

that they should redeem ; and the court dismissed the plain* 

tiff's bill ; for since Queen Elizabeth's time, it hath been the 

constant practice of this court, to set aside and frustrate all 

incumbrances and acts of the husband upon the trust of the 

wife's term; and that he shall neither char|;e or ^ant itTermintnut 

away. (9) And it is the conunon way of providnig jomturea, for Uie wife, 

for a woman to convey a term in trust for her upon marriage^ 

that it may be out of the power and reach of the husband. Anta^ Caw 9% 

Ketther shall he forfeit it by outlawry or feloay,(d) if for join- 8^* 

ture, or in jpursuance of articles of marriage, or being die 

wife's term it is assigned before in trust, or if on other good 

consideration it be assigned, 1 Imi. 35 1. 

But if it be an assignment after marriage by the husband* 
in trust for the wife, Uiat is voluntary, and fraudulent againat 
a purchaser (4); and thus was the great Chequer Chamber 



<l^ S, C. 1 Cha. Ca. 995. % £<^ rolunUiy settlemeDts are noil and void 

Ca. Ab. 67. against purchasers for valuable consider- 

(t) But the law, in this respect, ts ation, eren with notice. PaherUfi r, 

altered ; see the references, in notes to Palvertaft, 18 Ves. 84 ; Buckle r. Mk" 

the cases cited in the margin. chell, ibid, 100; Smith ▼. Garlandt S 

(S) Aide, e. 1 5^. p. 15J • but by the McHt. itt ; Doe v. Marnnm^, 9 East, 63. 

feionj of the wife it would be forfeited. (5) Qu ? Sir Geo. Strnd^o eote, Haidr. 

DaecmMi comc, Cro. Jac.51d. 496» where Hale, C. B. said, "as to 

(4) Kepeated decisions have estab- leases for jears in trust being forfeited, 

lished, ^at, aooordliig to die true con- fraud was the ground of it in the cases 

ftradioo of the Stat. Sf EUs. c. 4» all which httve been cited." 



Hayes 17. Hayes. 24 jFeA. l673.(l) ^q 175 ^ 

A. SBisEB in fee deviseth to his heir, on condition that he Lord Keeper 
pay to his daughter A. jC'oOO at her age of l6 years* and in ^'"^^ 
default^ that she should enter and raise it ; the heir deviseth to Contribution by 
his mother for life, and to his brother afterwards in fee, and ^^■^JJ.^^^^J!* 
dies ; the mother enters ; the daughter is under age» and the 

(1) 6'. C. Rep. Ump. findi. 251. 1 Ch. Ca. 9^ i £q. Ca. Ab. TS. 

brother. 
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brother^ having the reversion and inheritance, exhibits his bill 
to have the mother pay part of the £500, she having part 
of the estate, viz. a tenancy for life. 

Obf* The daughter is not of age, and so this bill is quia 
timet only, and it may be the mother may live till the daughter 
is 16, and then the daughter may edter and raise it ; and so the 

^ . ^ brother, who is the reversioner, shall not be grieved. And the 

' court vi^ould be vexed with vain * suits, if any one may be 

[^ 139 ] admitted to ^ue quia timet, to prevent a remote possibility. 

^oitoquU timet Ctir. Suits quia timet are proper in law and equity; in 
law a Warrantta Charta: (fi) in equity, as where A. grants a 
rent-charge of <£lOO per arm, in fee, and deviseth to B. for life, 
remainder to C. in fee, and dies ; C. may exhibit his bill to 
compel the tenant for life to pay the arrears, (S) else all will 
fall on the reversioner ; and this hath been decreed. 
And the first case about contribution was between 

where A. had mortgaged the manor 
of Guildford for«£2,IOO and then deviseth to fi. for life, re- 
mainder to C. in fee. C. preferred his bill to force B. to pay 
his share (4) of the mortgage money ; and it was decreed that 

« he should ; and there have been twenty cases since of like 

nature ; so in the principal case there being a demurrer to 
this bill for the causes aforesaid, the defendant was ordered to 
answer ; and Sir John Churchill moved and said for the de- 
fendant, that sh^ could prove that it was the intention of the 
testator here, that she should pay nothing, which was not 
answered, but was admitted to be material. 

(S) Co. Lift. lOa WhiU T. WkiU,9 Ves. hSS; AUm r. 

(3) Samliev. SaniUe, S Atk. 46S. BocMMiae, t Ves. and Bea. 79 ; and 

(4) Which share is determined with see, Hungerford ▼. Hungerfard, Giih. 
referenoe to the benefit he deiiTes ; Eq. Rep; 69. 



fC 1 7fi ^ Butler v. Bernard. 24 Feb. 1673. (1) 

Lord Keeper. An administrator mortgageth the intestate's term, and makes 

AdmiQistnitor A., his executor, and dies ; B. takes out letters of administra^ 

bte^te'aterai, ^^^ ^ ^^^ ^^ ^ ^® ^^^ intesUte, and claims the residuary 

whoahailre- 'interest and trust of the term ; and prays that he may have 

deem. the benefit of redemption ; but the court decreed the benefit 

^ ... of redemption to A. the executor of the first administrator, who 

had aliened the whole estate in law (2) of the term, and was 

not possessed, in auter droii, of any part of the interest 

thereof, but in. his own right (3); and so it shall go to his 

executor, and not to B. the administrator de bonis non.. > 

(l^&C. iCha. Ca. tf4. a personalonein respect of asseti come to 

^ <t) EUkt T. Mttrymm, Barnard. 83; his hands ; but no lien on those alienated. 

Xwer ▼. Cerbel, « P. Wm^ 148. ffvgent ▼. Gifford, 1 Atk. 463. pmt, e. 

(3) And the demand against him was . 179. f. 14t. 

Pratt 
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Pratt t. Colt. (I) (C. 177.) 

Colt's father had dven a judgment to the plaintiff Sir Lofd Bridge- 
George Pratt» for .^1000, and that Colt's father had the »«n* 
trust of the fee of £3O0 per am. which descended to the de- j^^^^^^^ 
fendanty his son and heir» who sued the trustee in Uib court, to^togsatnidl 
and had the estate in law conveyed to him; and now Sir inUie heir. 
George Pratt would, by the aid of this court, extend those r 140 .1 
lands by this judgment. 

And it was argued, that if thi3 had. been a term for years, 
and the trust had come to the executor, it had been assets in Ante'cawisr. 

auity ; and so in this case where the defendant claims as hein 
le defendant demurred to this bill, and the Lord Keeper 
ruled the demurrer good, and for reason said die executor 
claimed in miter droits but the heir to his own use. But 
note, that this hath not been taken to be a good demurrer by 
the old and best practisers, as little according with good 
reason, for the heir at law is as much chargeable with the an- 
cestor's judgment, (2) as the executor with the testator's 
debts ; and so equity ought to follow the law, and the above- 
said difference is immaterial. 



^^}i 
(«)' 



)S,C,1 Cha. Ca. 1S8. that a trust estate which is sufTered to 

> Three yeari subsequently to the deiceud shall be assets, in (be hands of 

decision of tus case, tlie question was the heir, to answer the oblisatibn of (he 

pot at rest by the Stat of mods ; the ancestor \ and see stat. SI Jac. 1. c. 24. - 
10th section of which expressly declares. 



Cox V. QUEENLOCK. (1) /q ym^ \ 

Three executors who were all residuary legatees, ope ofLo^^^j^j^ 
them dies, [before the will was proved] and his administrator 
exhibits a bill for distribution, and to be relieved against the Siirviforship. 
survivorship. And the Lord Keeper decreed it for the ad- Joint eufcutoni 
ministrator; but upon the rehearing, the Lord Keeper took ^J^j^^^J^*. 
the assistance of the Lord Chief Justice North and three 3 Rep. C. SS8. 
other judges, who were of opinion that it was against the 
common law, in the point of survivorship, and might intro- 
duce a relief in equity against all survivorships in cases of 
joint-tenancy, having no other circumstance in the case ; and 
so the decree was reversed. (2) Note, this is a much stronger 
case than where the executors are not legatees. - 

Note, this was reversed chiefly on this giound, that debts 

(1) S. C,X Cha. Ca. f38 ; 1 Eq. Ca. (f) DraTper^$ ease, 2 Cha. Ca. 65; 

Ab. «4« ; Rep. temp, Fmch 176 ; which Jackion v. Jackson, 9 Ves. 595 ; Wkiu 
hut report gires the best account of the r. WUtiamt, 3 Ves. and Bea. 75 ; ante, 
case. c. 91, p. 84. 

may 
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may arise aeven years aften and so the estate should sunrive 
for the possibility of advantage to the Qseditosa. 

[ 141 ] ""^ 

(C. 179.) Chambeblaine v. Chambeblaine. Trin. Vacation, 1674. 

Xiofd Keeper Jo. CHAMBEBLAINE being possessed of a lease for 3000 
^te*Ca sr y^^^> ^^^ owing several great debts, made his will, and made 
^, ' ^ ^ his wife Elizabeth his executrix, who proved the will, and paid 
the debts as far as the chattels personal or stock would reach, 
but not farther; and there being yet debts unpaid above the 
value of the leases, she assents to a bequest of the said leases 
made bv the said Jo. Chamberlaine in nis said will, viz. to the 
•aid Elizabeth for her life, and after to Jo. Chamberlaine his 
eldest son for life, and after to the first son of the said Jo^ 
Chamberlaine the son, and the heirs male of the first son $ 
after which assent Elizabeth dies, and leaves Mr. Croft her 
executor, who came to articles with the plaintiff for <£900. 
Whereupon the plaintiff exhibits his bill against the defendant 
Jo. Chamberlaine the son, and Chamberlaine the first son of 
the said Jo. Chamberlaine the son, and Mr. Croft the executor; 
And the question was, whether, debts being unpaid at the 
time of the assent, and nothing liable to make good the said 
debts, save the said leases, the leases might be assets in the 
hands of Mr. Croft, so that he mi^ht sell them to answer the 
said debts, notwithstanding the said assent ; or whether the 
said bequest of the leases were vested in the remainder, ac- 
cording to the said devise, by the said assent, and could not be 
devested by the sale of Croft the executor i 

And now the Lord Keeper decreed Croft to convey accord- 
ing to his said articles to the plaintiff, and that the said leases 
should be assets, notwithstanding the said assent ; and first he 
relied on this rule of court, that an executor shall not be 
LesidcB nud '^"^^^ *^ P^X ^©^^cies until the legatee shall give bond to re- 
v^jlecuni^. fnnd in proportion or in the whole, for the satisfaction of 
Ante, Cue 163. debtff, if any do appear ; if no bond be given, yet if debts do 
bi.[iDdnote.] appear unsatisfied, the legatees upon bill in this court shall 
refund, and this as well where it is legatum in specie, as a horse 
or ^1000, actually paid ; for the legacies are not due till the 
debts paid, and a legacy being paid remains as a legacy in the 
hands of a legatee after payment; and hence it is that a legacy 
Foreign ■ttacb- is not attachable by foreign attachment, because it may work 
ment ^ wrong to the creditors,(2) who are third persons, and can 

[ 142 ] have no day in court in that suit to interplead. And for diis 
reason, if an infant executor assent, it is no good assent, if 
there be no other assets for debts, which even the common 

(1) 5. C. 1 Ch. Ct. e56. (2) Noj» 115 ; P^ r. Umkem. 1 

RoU't Ab. 5dl, £. «. 

law 
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law provides for the security of creditors ; much more shall ' 

this court provide for their security. But if after such asseat PnidMserno - 

Jo. Cbamberlaine the son had sold the leases to a third person noHoeofairaft 

iatuijide, this had defeated the creditors, for he had a good 

title m law, and the purchaser should not be pre|udiced by 

this trust for the creditors. (3) 

And in this case it was also ruled, that if an eiecutor midLe DerutiTit 
a devastavit and die, his executor is liable to the making good 
the quantum of the devastavit to the creditorsi if he hath as- 
sets from the first executor. And he cited a case in the spi- 
ritual court, (4) where they insisted upon security to answer 
debts before the executor should pay the legacy ; and a prq^ 
hibitiou was payed, but denied. 

And in this case, because it appeared that the defendant i i^oL 6ia. 
Cbamberlaine, the son of the defendant Jo. Cbamberlaine«TenB limited to 
was not bom at the time of the decease of the said Jo. Cham* ^^^^ "^ "°* 
berlaine the grandfather, nothing could vest in the said in- Po9t,'caieSit. 
fant, (5) aud therefore the whole term remained in the defen- 
dant Jo. Cbamberlaine ; and for this reason the bill as against 
the infant was dismbsed. 

(5) Anie, elf 6, p. 139, notes S Mid fl. gacy, pidd nder direotioD of tiisl conrt, 

(4) Ff tk» spiritad ooart cannot umAmonamry.^^Awam. 1 A±»49l. 
«oib|m1 n legBlto IQ. faftmd, without (6) But mo Mottikcv Mmmmgy comw 

taking such secnrity , which will not only 8 Si^. 19| ; Cmtm v. Htatk, PolWif. 

not be prohibited, bat enforced, if that S6; 1 Eq. Ca. Ab. 191, and cited, S 

court were disposed to direct a creditor Swanst. 458 ; Amner t. LuddingUm, 1 

to pay a leaacy witliout security ; but And. 61 ; that a limitation to the unborn 

the court of chancery has longer arms ; grandson for life, would have been good 

and, therefore, secunty to refund a le- and indefeasible. 

Beg. iJh. 1673. A. foL 794. The Lofd Keeper declared, that th4 said leases 
w«ri subject to tiie payment of the debts of the said Jo. Chamberlaiae, and ought 
to be sold by the defendant Crof Is, for the purpose of paying the same ; and that tiie 
articles in qoesdon ought to be performed : axid, therefore, decreed, that Che defen- 
dant Crofts do convey and set over the leases in queatien to the plaintiff, and that 
the plaintiff do enjoy the same for tlie residue of the respective terms : howbeit, 
that the nid defendant Crofts do account for what other the personal estate of tiio 
said John and £liz. Chamberlaine he hath ii^ his hands ; to the end that there may 
be a conplatesatislaction of all the said debts : and forasmuch as it appeared tliat 
tha defendant Bdaniiid Cbamberlahif, the intfant, was not bom at the lime of the 
deceaae of the said Jo. ChamberUine, so that no interest could vest in the said 
infiuit by tlie said de^se, it was further ordered, that the plaintiff's bill, so far as it 
felales to the said infant, be dismissed ; without costs. 

^ (C. 180.) 

Nota;(1) this Trin. vacation, the Lord Keeper declared it Interest sur 
•hould be a nde, that a mortgagee after the forfeiture should ^^^^^ «. 
have interest for his interest, (2) and should be only accounta* p^^'ci^teo. 
ble for what profits he should receive, and not for what he 
might have received, unless there were fraud. 

(1) 5. C. 1 Cha. Ca. t58. («) Bat see, cwilri, Procter v. Cooper, 

Free, ii^ Cha. 116 ; Append, o. 8. 

And 
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(C.18J.) 
IniMvttM. And note, (\) that it was. always the rule, that the mortgagee 
ngnee de m assigning, the assignee should have interest for the interest 
3Ch?^t58. ^^^ ^^^» ^^^ ^'^^'^ .never contradicted but in Porter and Ho 
bari*B case, (2) in the Lord Sbaftsbury's time. 

(1) 5. C. 1 Cha. C«« f58. note S. the qnettum always is, whether 

(«) t Cha. Rep. 85. Ante, c 34, p. the mortgagor was a party to the asdgn- 
31, and note t, there, c. 146. p. ItT, meat, 

[ 143 ]. ^ 

(C. 182.) 
Fleas without The Lord Keeper ruled ity( I ) that a plea of outlawry should be 
^' without oath, (2) because of the averment of identity of per- 

PriTJUenof ^<>^^9 ^^^ ^uled that a plea of the privilege of Oxford <3) 
Ozon. should be put in without oath : inter Masters and Bruett, 24 

Oct. 1674. 

(1)5,0. 1 Cha. Ca. f58. huii*s Can. Cancdl. 193. Or it is in 

(S) Sic, Took ▼. Took, t Vem. 1 98 ; but the discretion of the Universities to 

Pomoft ▼. Bowdm, ibid. 37, amtrii, the demand conusance ; Outle v. Litchfield^ 

rule laid down in the tezt, however, is in Hardr. 505 , Pern V. Mawnen, Fortesci. 

conformity with the 58th of Lord Ba- 155 ; Newton v. Martin, ibid, idO ; Lcs- 

pon's Orders; and the reMon there Jtwfty r. Smi^, t Wils. 406;'Bnwne 

given seems conclusive; it is a nuUter ▼. Benouard, 13 East, 10 ; Rex v. Chmn- 

which must appear upon record. oeUor of Cambridge, S Lord Rajin.l3S% 
(3) See a wna of such aplea, b Bo- 



(C. 1 83.) Giles Thornborough Clerk, aW Jane hU Wife, Daughter 
and Heir q/* Laurence Clifton, Gen/. Plaintiffs; Jo. 
Baker, Son and Heir of Ja. Baker, Jo. Nicholl, Etq. 
and Jane his Wife, Administratrix of the said Ja. Baker, 
Defendants. 10 July 27 Car. 2.(1) 

Mortgage mo- The question was, whether the heir or executor should have 
ney, hdr or ex- the mortgage money ? And after consideration in this case, 
^MhaTe it I'csolved, that the executor should have it, per Finch, Lord 
Ante, Case 11. Keeper, the mortgage being forfeited, though it was men- 
[and notes.] tioned, that if the mortgagor did pay, 8cc. to the mortgagee, 
his heirs, executors or administrators, &c. 

Because the reason of the common law in these cases ought, 
as near as may be, to be followed in equity. Now by the 
coinmon law, if the condition or defeasance of a mortgage of 
inheritance be so penned, that no mention is made either of 
heirs or executors to whom the money should be paid, in 
that case the money ought to go to the executors, in regard 
the money came £rst out of the personal estate, and thierefore 
naturally returns thither again ; but if the defeasance appoints 

(1) 5. C. 1 Cha. Ca. S83 ; i E^. Ca. Ab. 396 ; t £q Ca. Ab. 4t8. 

the 
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thie liioney to . be paid either to the heirs or executors, there 
by the common law, if the mortgagor pay the money precisely 
at the day, he may elect to pay either to the heir or executor. ^ ^ ^ |^ 
But where the precise day is past, and the mortgage forfeited, [aod'notei.] 
all election is ^one, for in law there is no redemption ; then 
when the case is reduced to an equity of redemption, that re*' 
demption is not to be upon payment to the heir or executor of 
the mor^gee, at the election of the mortgagor, for it were 
against equity to revive the election ; for then the mortgagor 
might defer the payment as long as he pleased, and at last [ 144 ] 
force a composition by payment of the money to that hand 
which will use him best; much less can the court elect or di- 
rect a payment where they please, for a power so arbitrary 
might be attended with many inconveniences; there ought 
therefore to be a certain rule in these cases, and a better 
cannot be chosen, than to come as near the rule and reason of 
the common law as may be ; now the law always gives the 
money to the executor, where no person is named. 

And where the election to pay either heir or executor is 
gone, and forfeited in law, it is all one in equity, as if neither 
heir nor executor were named, and then equity ought to 
follow the law, and give it to the executor. 

For in natural justice and equity, the principal right of the 
mortgagee is to the money, and his right to the land is only a 
security for the money ; wherefore when the security descends 
to the heir of the mortgagee, attended with an equity of re- 
demption, as soon as the mortgagor pays die money the land 
belongs to him, and only the money to the mortgagee, which 
is merely personal, and so accrues to the executor or adminis- 
trator of the mortgagee ; and for this reason a mortgage of in- 
heritance to a citizen of London hath been held to be part of 
his personal estate^ and divided according to the custom ; and 
though it may seem hard that the heir should be decreed to 
make a reconveyance, without having the money which comes 
in lieu of the land, it will not seem so to them who consider 
that the land was no more than a security, and that after pay- 
ment of the money, the law keeps a trust for the mortgagor, 
which the heir of the mortgagee is bound to execute. 

And his lordship declared, that the right to a sum of money 
which is a personal duty, ought always to be certain, and not 
to be variable upon circumstances: wherefore his lordship 
did not think it material that the administrator in this case had 
assets without this money ; for assets or not assets is not the 
measure of justice to executors or administrators, but serves 
only as a pretence to favour the heir, who either ought to have 
the money if there be no assets, or not to have it if there be 
assets. t 

And for the same reason his lordship did not think it mate- 
rial, that there wanted the circumstance of a personal cove- 

M nant 
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QABt (2) from ihe anortgagor to ps^ tfwt ttUmej ; for diough the 
r 145 1 ^.^ ^^ ^^ ndfomstratrix of the nortgagee bad been stronger 
^ ^ with it, yet it is #tro9g enough without it 

And his lordship declared* ^at he had considered the v»> 
rious precedents ia this case which had been urged, whereof 
one did not come to the very point, there being a great differ 
rence between a morlgage and an absolute conveyance, with 
a colhiteral agreenient to reconvey upon repayment of din 
purchase money. 

The oth^r late precedentSr which made for the heir, being 
contrary to the more ancient precedents of this court, and to 
some modern precedents also, seemed to his lordship of no 
weighty his lordship being of opinion that all mortgages 
ought to be looked upon as part of the personal estate, unless 
the mortgagee in his life-time, or by his wilU do otherwise d&* 
dare or dispose of the same; and thereupon his lordship 
decreed acporditigly. 

(t) AnU,c 95, p. sr, note 5. And Hyh^m, t P. Was. 45S^ fkpe v. C^pe, 
to the re&iencei there, add Balth v. Salk. 450. 



(C. 184.) Theyee v. Webb. 

Ezumoation on NoTC ; in cosu Thttfer and Wthb, the defendant pleaded a 
inteiiogatorics. i^iease, which being proved to be delivered as an escrow 
(issue bemg joined on a special (1) replication) the defendant 
was ordered to perfect his answer on interrogatories. (2) 

(1) Special replicstiont are now di»- he ought, on the defendaaiV plea beiaf 

used : rrac. Reg. 374. pat in, have moved for leave to amend 

^ (t) According to modem practice, if faia bill. Mitf. t60. But that every pie* 

the pl^tiff had omitted to state, in ths of a releaie onght to aver the coaii> 

fint instance, so important a fact as the deration ; see fieoAe v. Margellf $ Sdv 

delivery of the lease merely as an escrow ; and Lef. 728. 

By JEUg, UU. 1674. B./W. 686, we caUeet that this came was set down (o W 

heard on the 6th pf July ; but the decree does not appear to have been drawn up. 



(C. 186.) 

Chose in action The Lord Keeper Bridgeman will not protect the assignment 
assigned. ^f ^^y chose in action, unless in satisfaction of some debt dufe 

to the assignee ; but not when the debt or, 'clu>$e in action is 
assigned to one to whom the assignee owes nothing pre^ 
cedent, so that the assignment is voluntary or for money thea 
given. (I) 

(l) Bat if a good consideration is paid Wynn, 1 P. Wms. 581 ; ilow v. IXtuson, 
at the time of the assignment, such 1 Ves. sen. 332 ; Whxtfield v. Foiiaet, 
assi|;nment woold aow be supported ia ihid, 391. 
e^iiity^ tboMgh TOtd at law : Sfnijb ▼. 

DiFFERENCB 
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(C. I860 
DiFVBEEKCE between the devise bf goods and the use of 
goods ; the first carrielli the property, the last canrieth not the 
property. 1 Cro- 347.(1) 

(1) See, fott, c. S80, p. 906, that be- ii no dUforenoe now admitted : see, alto, 
tween a deriae of goods for life, and a Hyde t. Purratt, 1 P. Wms. 1. 
devise of the nse en goods for life, there 

^*^ (C. 187.) 

MomTGAosE assigns over for £l600 the amount of the prin- Ante, Case 34, 
cipal, and interest shall be paid to the asMgnee on redemption ; ^^' ^^^ 
1660.(1) 

(1^ The principal and interest acta* moi* ▼» * V^'^y ^ ^' assignment., 
iilj doe, on examination of the accounts. See the notes to the cases cited in the 
must be ondenteod ; or, that the moit- margin. 

.^.^^ [ 146 ] 

Cahpion V, Ippon. »7 0^*. 1677. (C. 188.) 

The mortgagee shall be allowed interest for nsoney bestowed, 
on repairs, (1) ais for a sum in gross; the moitgagor having 
the benefit of improvement ypon account^ if it be thereby 
increased. 

(1) Godfr^ y. WaUon, 3 Atk. 51B ; WoaUOf ▼. Drag, S Anstr. 151. 

^ . . (C. 1890 

No witness to be examined after hearing, to the same point he 
was examined before. (1) 

(l) Birek r. WaOotr, t Sch. andLef. 434; Sndtk ▼. OrtJuam, t Swanst 264; 
5ta; Vmi^m ▼. lisyd, 1 Coz% Ca. Smhford r. Home, 5 Mad. 379. 
313; PmteU v. Jfacnsmam^ XT Yes. 

(C. 189.b.) 
MoRTGAGOB in his bill su^ests payment of divers parts of 
the money ; mortgagee by his answer says it was paid for 
other debts ; no proof on either side ; the court must believe 
the defendant's answer. (I) 

(1) The defendant's answer bemg on teral dicamstanoes, preTail agunst the 

oath ; hot the allegations of the billnot positiye oath of a defendant Uorpkat 

■ade nnder tiiat sanction : eren the tes- v. /oast, 1 Sit anst. t89 ; jhM, c 1^1, 

tfammj of one witness in support of the p. 147. 
hili, cannot, unless supported by coUa- 



M 2 Escape 
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(C. 1900 Escape lieth not against the warden of the Fleet for escape 
of one in execution for breach of a decree. (1) 



J 



1) Bat the action of escape, in luch cases, is now expresslj giren, by stat 5 
6 Ann, c 9, s. 4. 



(C. 191.) Inter Theophilum Com' Suffolk, Plaintiff; Ri. Green- 
viLL MiF 4r Baronetium, ^* Mar* ux* ejus. Defendants. 
16 Junii 7 Car. 1.(1) 

Th b defendant, the Lady Greenvill, whilst sole^ had a decree 

against the Earl of Suffolk the plaintiff, for <£6CX) per annum, 

against which decree the earl prayed to be relieved, in respect 

of a deed of assignment of the benefit of that decree made 

by her ladyship before marriage to one [Cutford] in pursuance 

' of a verbal agreement between the said Sir Richard and the 

said lady, before their mairiage, that the said lady should have 

the sole power and disposal of the said <£600 per annum after 

coverture ; the plaintiff suggesting that the said lady and the 

said C. had released to the plaintiff; the plaintiff not having 

the said deed of assignment to produce, and alleging the de- 

Examination fendants bad gotten it, the defendants denied it ; whereupon 

upon intenoga- it was ordered, that the defendants and C. should be examined 

}?"*•• ^« ^ upon interrogatories, to discover the deed or a copy thereof, 

K ^°^ accordingly they were examined ; but the matter being 

jStiJw Huu ^^^ "^ ^^ cleared, nor what was the contents of the deed, 

ton, Whitlock. more than at the former hearing, 

The court declared they had maturely considered of the 
points in question, and did agree that there was not at the last 
hearing, nor now, sufficient matter or proof (2) to bar the de- 
Chose in action fendaut Sir Richard of the benefit of the decree, or to reliere 
not assignable. ^^ plaintiff, for that the arrears of the <£600 per tfmttim de- 
rJnd'note!]^^' creed to my lady, being in its own nature a chose in action, 
cannot by law be assigned over, wherefore the assignment to 
C. though proved, had been void in law, and being so ousht 
not to be maintained in a court of equity (tio consideration 
appearing to support the same, which should make it better 
in equity than at law) and for Sir Richard's verbal agreement 
in consideration of marriage to be had, it was no good consi- 
deration, being in subversion of the grounds of law, (3) and 

(1) S. C. Nels. 15 ; 3 Cha. Rep. 89. son upon any agreement made in oooaU 

ft) Ante, c. 189, h. p. 146, and note. deration of marriage, unless, some me- 

S) And the 4th sect of the stat of morandum or note thereof shall be ii| 

frauds, (29 Car. }, c. 3.) has, since, ex- writing; and sigtied by the party to be 

pressly provided, that " uo action shall charsed." And »et Mndall v, Morgamp 

be brought whereby to charge any per* 12 Ves. 71. 

of 
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•of the rights of marriage, and notsuiBcientin a court of equity 
to ground a decree. 

But it had been otherwise, if such power had. be.en settlc^d 
in a legal course, as by conveyance executed. Chose in ac- Agreement, 
tion may be transferred over by letter of attorney, but, had ^^'JJ^^^*' "^ 
that been in this case, by the intermarriage the authority had vok^^Jidex- 
been revoked, (^)per Cur*. That all promises, .agreements, tinguuhedby 
and covenants made by Sir Richard to his lady before mar- S*"*^!- ^qi. 
riage, are extinguished by the marriage. (5) Had C.'s autho- f^ ^ 

rity continued in strength after the marriage, he could not re- Attorney can- 
lease in his own name, (as here an executor cannot sell in his ??* 'e'cwe in 
own name,) and therefore C. remained concerned therein as slnguirrirteidi 
before. In regard C. only testified the contents of the deed, against the de- 
this singularis testis was not sufficient to ground a decree, (6) jcndant's oath. 
for the plaintiff especially, because of difference between him dwS'proved.* 
and the defendant, he was less credible, and because it is dan- 
gerous to admit any one to swear the contents of a deed, but 
the witnesses to swear only to the executing of the deed. 
The bill was dismissed, and Sir Richard at liberty to prose- 
cute the decree against the Earl of Suffolk. 

(4) Anon, 1 Salk. 117. (6) Cooke ▼. Cluyworih, 18 Veft. 17 ; 

(5) Verbal agreements, only, mnst be Samige ir. Brodtutp, ilfid, S98 ; TooU ▼• 
here understock : see, boweTer, next MedUeott, 1 Ball and Beat 403. 



' R^. Uh, 1630. A. foL 653. The court declared itself by no means satisfied 
toQcbing the said deed what were the true contents thereof, nor how the same could 
be of any Talidity ; but the said transaction remained in the same darkness as it 
did before the examination upon the said interrogatories ; and, therefore, the Lord 
Keeper, and the Judges assisting, declared, that they bad severally considered ma- 
torny of the points in question, and now conferring together did find themselves fo 
concur in one uniform ophiion, that there was neither sufficient matter, nor suffi- 
cient proof, to bar the defendant Sir Richard GreenviU of the execution of the said 
decree, or to relieve the plaintiff upon his bill ; for that the arrearage of the £600 
per oaiiicm decreed unto Lfidy GreenviU being in its own nature a ehou en actitm, 
had the assignment thereof by Lady GreenviU been proved, it ought not to be main- 
tained against the rules of law in a court of equity, uo consideration appearing to 
support the same : for the said Sir Richard GreenvilKs verbal agreement in consi- 
deration of the said marriage being in subversion of the munda of law and tbje 
rights of marriage, this court was clearly of opinion, that unless the said agreement 
had been so settled by a legal assurance as that it might be good in law, it was not 
fit for a court of equity to give any such power to a feme covert as the Lady 
. GreenviU would pretend to have. And whereas things in action, though they be 
not properly assignable in law, are sometimes turned over by letter of attorney ; 
the Lord Keeper, and the Judges assistants, declared, that even if it had been so 
in this case, yet presently by the marriage between Sir Richard and his lady such 
ietter of attorney would have determined ; and they also declared, that all cove- 
nants, promises, and agreements which the said Sir Richard, before the inter- 
marriage, made to Lad^ GreenviU, touching the disposal of her estate, were, by the 
•aid marriage, extinguished : and, also, that if there were an effectual letter of 
attorney made to CuSbrd, and the same had continuance, yet could he not by force 
thefeof make any release in his own name, as the release now produced was ; so 
that the said release being void in law, the said Cutford remained a party interested ; 
and, therefore, ought not on his own oath, especially being a single witness, to be 
admitted as a fit person to prove the contents of the said deed : and, moreover, the 
Lord Keeper, ana the Judges who assisted, held it very dangerous to admit that the 
eoaC^Dtsand the suffictaicy of deeds should be proved by testimony of witnesfes ; 

therefore 
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thenfoie it WM deorM, llHt tht ttid Sir Badmrd Gfcenviil be at Kbcrta^ 
cute the cxecation of the stid former decree, unto which the plaintiff, by dia comeot 
, in open courts at a fiDrmer hearinff nobmitted, in case he produced not tJbt said 
assignoidiir, or nnde good proof fteteof; wMeh be hath not done. 

t MB 3 -i^ 

(C« 192.) DoMiNA Dorothea Dacres, Plaintiff; Charles Chute 
anJ. Henry Houghton, Defendants. Pasclu 15 Car. i, 
1663.(1) 

Ante. Case 191. The plaintiff being a widow, and having i!700 per anman 
Post, Cose «^9. jobturc, the defendant Chute's father made suit to many her; 
but before marriage it was agreed by writing between them, 
that it should be lawful for her, or such as she should appoint, 
during the coverture, to receive and dispose of the rents of 
A^eements her Jointure, as she pleased ; Houghton the defendant was 
exUnct bj mar- employed by her to collect the rents, and he paid them to Mr. 
'"**• Chute by the plaintiff's approbation ; Mr. Chute after ten 

years dies, and left the defendant Chute, his son, his execslor, 
against whom and the said Houghton she exhibited her bill, 
suggesting «£lOOO to be in Houghton's hands, parcel of the 
. said rent. WhereupcMi it was decreed by the Lord Chancellor 
and Master of the Rolls, that the said agreement being so 
made between the said Mr. Chute and the plaintiff was ex^ 
• tinguished by the marriage, upon urging the foregoing pre- 
cedent (2) 

(1)5. C.S Cha. Rep. 6} 1 Cha. Ca. ment; which differs the questioB, Uia 

SI ; 1 £q. Ca. Ah. 63. cmlo. Sec Dwndai t. Shienit I Vc». 

(S) It will be seen* on reference, that jtm. ; poif, c S79| p. t05. 
the iait case was upon a verbal agree* 

Bj Reg, Lib, 166$, A. foL 5d6, we learn, the defendant's coansel offered «a 
, refer the matters in question to the Lord Chancellor to be ended by his medialioa 

in an arbitrary (amicable ?) way, to which the other side consenting, his lordship 
was pleased to uke upon himself the trouble of so doing, and declared he woold 
endeavour to compose the differences between the parties : by fol. 683, we oolkct 
that his lordship's efforts were attended with no effect Fol, 750, the canae was 
brought to a regular hearing, when the Lord Chancellor (for the Master of the 
Rolls does not appear to have been, at this time, present) declared, he was fully 
satisfied tliat it was the intention of the defendant ChuteS father that the plaintiff 
should have lands of a clear indefeasible title, to the value of £500 per ammim, 
settled on her for her jointure, or otherwise should be satisfied the sum of £5000, 
and therefore that the plaintiff ought to have relief for tlie same in this court : 
but the point mentioned in the report does not appear in this entry of the canae, 
and has been sought for elsewhere in vain« 



Earl 
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EAtL OF Carlisle v. Olobb S^nx^S^ aV Erectttots of (C. 193.) 

i\NDRBW8.(l) 

The plaintiff mortgaged lands to Andrews in fee for <£ 1000 Lordi Com- 
and covenanted and gave bond to pay the money, and for- ^^^'^^ 
felted ; Andrews dies, leaving Globe his heir at law ; and his Tyrrell,''loua. 
wife exhibited a bill against £e plaintiff to have the money, tain. 
or elae the plaintiff to be foreclosed of his redemption ; on 
which bill it was decreed, that if the plaintiff the Earl of Car- Mortsagor fore- 
lisle did not pay the money by a dky, then he should be fore- cioied. 
closed ; the earl paid not the money at the day ; after that it was 
discovered that Andrews had made a will, and had given the 
mortgagor's money to the executor; and now the plaintiff ex- 
hibited a bill, desiring that he might be admitted to pay the 
money to the executor, he having the right, and no pftftjr to 
the former decree; this was by original bill, and not a oill of 
review* [ 149 ] 

Cacr' : in this case a bill of review wonld nof lie, because the bui of i«Tiew. 
exectttor was no party to the former decree, (ft) 

To this bill Globe the heir pleaded the decree ; it was ordep- original bill to 
ed he should answer without prejudice to his {riea ; per Curiam, levene a de- 
the plaintiff is for ever foreclosed, and the executor shaH have ^- ^^^ ^^^ 
remedy against Globe, who having the land shall sell it, and ^' "^ 
the executor shall have the vahie of it, the mortgage money ^^ ^^!l. 
being given to the executor. And it was ordered^ that th6 Lg^^, 
heir shall sell accordin^y, and the money to be brought into 
court, there to remain tHl the heir and executor had inter- 
pleaded, (5) and the earl to be discharged from payment 
thereof to jthe executor. 

1) S, C. Neb. 52; 3 Cha. Rep. 94; made defendants, tant prejudict to tlie 

ki. Ca. Ah» 173. objcct)oni However, StandUh ir. Railey, 

it) £ed fMTfl. In BlWord, 71, it is S Atk. 178, and Yomg t. JteigMcy, 16 

said, " A sudpleroental bill may be Ves.S50, are sufficiently analogous to 

** added to a bill of review, if any event the doctrine in Mitfbrd, to establish it, 

" haa happened whldi requires it ; and, and not the dietmn m the tetft, at the 

" partkularlif if any person not party to rule of practice. Brown v. Vermuden, 

- the origiwU suit becomes interested} 1 Ch. Ca. 97t, is an imtance of one not 

•* he must be made a party to the bill of a party to tlie original bill being allowed 

" rrriew, by way of supplement" The to brng a bill of review : though that 

priodple seems consistent ; though the priTiJege is, ordinarily, confined to par- 

only authority cited (Hardr. 104) is a ties and privies. 

case iu which the court doubted ; and, (3) Ante, Ca. 144. p. 136. 
at last, only allowed new parties to be 



tPi<5<J^" ^- Canning.] jC. 193. b.) 

NoTA ; In easu Piggot t. Canning : The defendant pleads a Aiiwi^r wWiwt 
decree, and that the plaintiff was purchaser pfiirf«i/e lite, and P«J»«*«e to the 
the defendant wi^ ordered to answer, saving the benefit of his 

plea. 



CKo. 
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plea. Note; the bill was there exhibited, to be relieved 
against the said decree, (1) Piggot beioE a purchaser without 
notice of Canning's suit or trust, and said the decree was got- 
ten by fraud. 



(1) But the genera] rale is, thsta 
purchaser pendente lite is bound bv the 
proceedings in the suit. Garth v. Ward, 
% Atk. 175, and the U» pendem is, in it- 
self, sufficient notice; BUhop of Win- 



chester V. Payne, 11 Ves. 197; lioydr. 
Passingham, 16 Ves. 66 ; Metcalf t. 
PiUverKfi, t Ves. and Bea. f 05 ; liraud 
seems to have been the material allega* 
tion. 



(C. 194.) Fatred, Plaintif: Devereux Caladon, Defendant. 1659- 



Lords Commis- 
sioners, Wid- 
dringtoni 
Tvnell, 
Mountsgue. 



The plaintiiF, being left to his action of the case at law, moved, 
that in regard his bill was filed here within the time limited by 
the statute of limitations, that the defendant might not have li* 
berty to plead the statute at law. Maynard : The bill was only 
to examine witnesses to preserve the testimony, and not to be 
relieved ; and this court cannot controul statutes, and the 
plaintiff might have filed his original in time. Fountaine: 
Then the defendant would have brought it on by proviso be- 
fore the plaintiff was ready ; and it was the practice of this 
court to injoin the defendant from pleading the statute ; and 
cited a case between Chambers and Abdye soon after the sta- 
tute was made. Widdrington : It was a doubt in Doctor and 
Student, whether the chancery could relieve against a statute 
law. Hoskins for the defendant: It was the Lord Coventry's 
[ 150 ] opinion, that if in like cases defendants would not consent to 
waive the plea, the court would retain the cause. Ordered 
that the court be attended with precedents herein. 

Precedents herein, Raston and Raston, 12 Car. 1. Guy v. 
Symcocks, Lord Coventry's time, IS Car. 2. l660 ; upon pro- 
ducing these precedents to Chancellor Hyde, he ordered a 
case to be stated, and he would advise with the judges. (1) 



Defendant in- 
joined not to 
pJead thesta* 
tute of limita- 
tions. 



(1) In the Anm. case, t Atk. 1, Lord 
Hardwick, C, decided, that a bill in 
chancery is not such a demand as to 
take a debt out of the stat. of limitv 
tions ; but, though the time continues to 
to run during the pendency of the suit 



in eouity, yet the court will not aHow 
the debtor to take advantage thereof at 
law. Shirt ▼. MeliiA, t Atk. 615; and 
the House of Lords so decided, in Mac- 
kensie t. Marquis afPow'u, 4 Br. P. Ca. 
357. (fol. ed.) 



(C. 195.) 



CoppLESTONE V. FoxwELL, l660, 12 Car. 2.(1) 



Josdoe Foster The plaintiff made an absolute conveyance to the defendant, 
CanceSiri? ^^ h^se and release of lands, worth ^£100 per ann., in consi- 



(1) 5. C. 1 Cha. Ca. 1 3 3 Salk. t41. 



deration 
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deration of c£ 1000. The plaintiff at the making of the convey- 
ance had but the reversion in fee, expectant on an old life, 
which shortly after died ; the plaintiff then made livery to the 
defendant. The l>ill was, that the said conveyance was made Mortgage, 
as a mortgage, and the plaintiff to be admitted to redeem ; 
the proof was, that the defendant had said several times after 
the mortgage, that he knew not how long he should enjoy the 
lands, and that if the plaintiff would pay him his money and 
damages, he should have his land again ; and this was strongly 
urged by the plaintiff's counsel to be a mortgage. Churchill Hemedyof 
of the defendant's counsel insisted, that none can come to JJd'MkStfweo 
redeem a mortgage where the mortgagee cannot compel the mast be leci- 
payment of the mortgage money ; for the remedy ought to be procaL 
reciprocal ; and in this case the defendant hath not any remedy 
for his money; and moreover that if it were a mortgage it Parol agreement 
must be so a principio, either by a condition in the deed itself, *ftcr an absolute 
or by some collateral deed or agreement made at the same ^J[of "iSfe « 
time ; as a defeasance^ at law cannot be after the estate exe- Mortgage* 
cuted ; and in this case it appears not that it was a mortgage 
at first, but a nude subsequent agreement, of which there was 
no execution. (2) 
The matter was compromised by consent. 

(2) See BorreU ▼. Sabine, 1 Vern. Talbot, 63 ; ante, c. 95, p. 87 ; peti, c. 
169; CotUrtU V. Pwrckau, Ca. temp. 325, p. 268. 

|{<f. Ub* '1659. A./o/. 413. It was proponed that a provision should be made 
for the defiendant*! wife, out of the monies paid for the redemption of the lands ; in 
Geo of her jointure secured upon the premises; but the opinion of the court seems 
to haTe beea that a redemption must be allowed. 

""^ [ 151 ] 

Mebby r. Abney the Father^ Abney the Son and Kendall. (C. I960 
26 Nov. 1663. 15 Car. 2.(1) 

Kendall contracted with the plaintiff to sell him certain Judge Foster 
lands in Leicestershire ; after which Abney the father, living JJI^^JJjJ"^ 
near those lands, in the behalf of Abney the son, a merchant 
in London, purchased those lands of Kendall, and had a con- Contract for 
veyance from Kendall to Abney the son and his heirs. The '■"^'"®^*' 
plaintiff's bill was to be relieved upon this contract with Ken- SJrtoJJTmjtlcc. 
dall, and against the conveyance, and charged notice of this jjj^^ ^^ ^^^ 
contract to both the Abneys. Abney the son pleaded himself contract, the 
a purchaser bona fide, upon a valuable consideration, without ^^^[^^^ 
notice of KendalFs contract with the plaintiff, and without any ^hocontiacil^, 
trust for his father. 

Cuj^/. Notice to the father, who transacted, is notice to the 

(1) S. C. 1 Cha. Ca. 38^ Nels. 59; 1 Eq.Ca. Ab. 5S0. 

son. 
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Notice to onto son^ and shall affect him } so notice of a dormant incumbrance 
whopurchasetb to one who purchaseth for another^ is notice to the piii^ 
notice^to^ chaser;(2) and accordingly this case was decreed at the hear- 
pnrohuer. ing, viz. that they should convey to Merry the plaintiff, it ap- 

Sarins at the bearing, that Abney the father had notice of 
erry s contract before he purchased for his son. 

(t) Hkm ▼. Um, 13 Ves. ItO ; min t. Steere^S Merir. ttt ; Jetmwgi ▼. 
Mountford ▼. Seati, 3 Mad. 40 ; Tiwi- Moon, 9 Yen. 609; pair, c3M. p. tr6w 



(C. 197.) Kath. Venablbs v. Foylb. Trin. 1660. Id Car. e.(l> 

Lord Chan- The defendant, being mortgagee of a lease belonging to Vfuk- 
T^d^'v ste ^^bester college, exhibited his bill formerly against the plaintiff, 
° '^ ^ '* to redeem or be foreclosed ; the plaintiff (then the defendant) 
by her answer said that she was not willing to redeem, but 
that the plaintiff Foyle would satisfy himself by perception of 
the profits ; thereupon an account was made up between the 
plaintiff and the defendant as to what was due to the defend- 
ant ; after which for the whole debt, the defendant Foyle as- 
Mortgagee signs to Nich. Venables her son, reciting the said suit to re- 
forf^i!!! d!^ ^^^' ^^ ^^^ his title was a mortgage forfeited. 
creed to aocoont Now Kath. exhitHts her bill against them both for fedemp* 
for the whole tiou. Nich. Venables pleads several outlawries ; Foyle an* 
Uic*i^™e^ swered fairly, that he had assigned over to Nich. Venables for 
being party. what was his due and no more. This cause proceeded to 
r 152 1 li^^"°S ag^ns^ Foyle only, and in verity the case was no more 
"^ but that a mortgagee assigns over for his due debt. The plain- 
Breach of tnut tiff's counsel insisted, that it was a breach of trust ; (2) and it 
was agreed that Foyle should account for all the profits both 
before and after the assignment^ and pay the overplus above 
his own debt, with damages, to the plaintiff, and convey, and 
procure all under him to convey, to the plaintiff, free from in- 
cumbrances ; afterwards Foyle, not able to perform the decree, 
exhibited his bill against Kath. Venables and Nich. Venables, 
Decfe« avoided setting forth a fraud and practice between them, that he was 
^i!r?r** 193 "^'^'^"K ^® account to the time of the assignment, and that 
[iOidiiote.] 'Nich. Venables might account for what he received after- 
wards, and reconvey. Nich. Venables exhibited his bill 
against Kath. his mother, claiming the original lease by title 
paramount hers ; and at hearing these two last causes about a 
year and half after, it appearing that Nich. Venables had a title 

(1) 5. C. Nels. 60 ; 1 Ch. Rep. 178 ; 1 R. in Cholmondely ▼. CliaUm, 9 Jac. and 
Cha. Ca. t. Walk. 183 ; but see, also, BfennerhastH 

(9) See this poaition qualified, i» the r.Daif, 2 Ball aad Beatt. 133; and fctt, 
judgmeDt giren by Sir X. Plomer, M. c. S4f, p. 274. 

to 



. IN CUBIA CAVCEJLLARIil:. Ifi2 

to die lease pftramottnt his mother, Foyle wa» upontbtd matter 
discharged of the decree agabsthim* 



Ayloffb v. Duke, 1655. (C 198.) 

Mrs. Aylofp£ tore a bond of£6€0, a verdict passed against Lordi Commb. 

her for ^800 in an action of the case ; she prayed relief here, ^n«»* 

for that the bond was bnt a collateral security, and that if the Ori^ equity 

bond were in being, the obligee, in equity, shonid be barred "^?? ****'* 

of his recovery thereon ; (1) and tfierefore, though the jury had ^^ 

done well in their verdict for £B00, the bond being for ^800, 

yet she ought to have the same remedy against the verdict, in 

equity, as she might have had against the bond, if it were in 

being ; and npon this she was relieved : and in this case the 

bill did not complain of or arraign the verdict, but admitted 

the verdict, and sought relief upon the original equity. 

' (1) It woald have been more talis* tlee, aeeotding to tike ordiittry role*, a 

hctoty if the report bad stated the comt of eqmty caonot take en itself to 

gronnds upon whidi tbe plaintifT at law enter on it asain* It Is not sufficient to 

Would have beep barred from recovering show tbai injustice lias been done ; bat 

ia equity. It eoald not be merely be- that It has beoi done ander dremli- 

caasetlie bMd was a collateral secarity; stances which authoriae the coart to 

unless payment of the debt aliunde interfere. The inattention of parties in 

WIS capable of being proved ; and, in a court of law can scarcely be made a 

'that case, adgbt not the special matter subject for the inieHierenee of a eetnt «f 

have been shown at law ? According to eqatty. It is only where ciectani oog- 

SeoMoe ▼. Seagrave, 13 Ves. 444, the nisance cannot Iw talien at law, that 

feal tenor of the condition of a lost equity interferes after verdict See, also, 

bond is acre it for investigation at law, Ptalhene t. Farmian, t Swans. SM ; 

.than fai a court of equity. And it is WiUiam$ t. Lee, 5 Atk. SS3; pan, c. 

laid down in Battman v. Willae, 1 Sch. 239. p. 178 ; bat see light thrown upon 

and heL t04, f05» that, where a matter the real circumstances of the case by (he 

■has been Investigated hi a court of jus- extraet from Reg. Lib* h^r^ 

^ Beg, Lib. 1654. A.foL 99f . Edward Duke, the fatherof the defendant, entered 
into a bond for payment of £500 to his said son. He afterwards became joint cog- 
nisor of a bond to tfie son, for payment of £lA0O as the portion of his sister ; the 
Jather died without leaving assets suAoient to pay this last bond. His widow, the 
plaintiff, was willing to pay the deficiency ; but being aware that the first mentioned 
iMmd was g^ven in trust for the father's own use, slw refused to pay off the second 
bond till that so given in trnst was delivered op ; it was delivered up to her and she 
canoeDed it Four years after, the action in question was brought, and the verdict 
• mentioned olrtained* Now, upon the hearing of the cause, and reading the 
•proofs, the oourt was fully satisfied of the eombination and practice hi \he bill 
chaiged ; and conceived the sdd bond was intended for the father's own use, artd 
that the name of the son was used only in trust for the father ; and that with Such 
bond his debts to that amount were payable. The court, therefore, held it uncon- 
icionalilt, that the wife (who was moved, ontof clmrity and affection t^ her hus- 
band's sister, to make payment of a debt accounted desperate, and who would not 
have engaged for the same if the said other bond had not first been cancelled) 
should, by this contrivance amongst the defendants, be made liable to double pav- 
ment of the said debt, by the said action and proceedings, which are part of the 
said practice, when she has reaped no bcaefit by cancellyig the said bond ; and for' 
that the son if there were any just debt due to him might have relief tor the same 
against the father's represootatives, but the plaintiff can have no other rehcf but 

by 
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.bj-thii suit, the court declared (he plamtiff ought .to have nJief here ; and did 
therefore, decree, that the defendant shall be defcwrred of and from all further pro- 
ceedings in the said action ; and -shall -seal and execute to the plaintiff a release of 
the said action and the cause thereof ; and that tlie injunction formerlj granted in 
this cause be continued, and stand in force* 

[ 153 ] ^— 

(C. 199.) Sir Samuel Jones and William Jones, Executors of Sir 
William Jones v. Bradshaw. (1) Pasch. l66l. 

U was admitted Mary Cotton bequeathed £500 to one Dormer, and made 
as^ts t7sir Sir William Jones her executor, and died ; Sir William Jones 
WiilianrJones. Sold lands of his to Sir Samuel Jones, and left JE500 of the 
purchase money in Sir Samuel Jones's hands, who gave bond 
for the £500 to Sir William Jones; Sir William made his 
The court did will, and the plaintiffs his executors, and died; they inven- 
^c £5oo"m ^°"®^ ^^^ ^^9^ *^ P*^^ ^f ^^^ William's estate. Afterwards 
part of Sir Wil- Dormer obtains a decree against the plaintififs for the .£500 
{iara*s estate, upon this, that the <£600 was left in Sir Samuel Jones's hands 

™Tl« fk^'T with intent, and upon trust, (2) that he should pay it to Dor- 
spect to tne on- , ' ,*_ ,.^/ re** ^mr'if 

^nal bequest, oier ; the court then declanng it was not assets of bir William 

Jones's estate, though inventoried as such. Afterwards ttie 
defendant, Bradshaw, brought debt against the plaintiffs in 
this cause,, on a bond of their testator Sir William Jones; 
Decree for a they not having other assets, and this .£500 being so decreed 
pieiidabkat ** above, but that decree and payment thereupon not to be 
tow. given in evidence, or pleadable (3) at law in that action; 

thereupon the executors plaintiffs exhibit their bill here against 
Bradshaw, setting forth their case' to the effect supra: and 
the question was, whether the plaintiffs should have an allow- 
ance for the payment of the said .£500 against the now defen- 
dant f And it was decreed that they should, and that the 
matter should go to an account : .and Sir Jo. Maynard said. 
Money depo- that if a man sell his land, and leave <£500 of the purchase 
chdlntent'not ™^"cy ^^ the purchaser's hands, and then give or appoint this 
assets to ano- money to be paid to a stranger, and after maketh his will, 
^* this stranger shall have the money, and it shall not be assets. 

Ante, C^ 10. y*j^ jj^j^ ^g^^ [Edwards v. Graves.] 

(1) S C. Nels. 74 ; 3 Cha. Rep. S ; be protected in their obedience to de- 

t Eq. Ca. Ah. 464. crees. Mnrrke v. Bank of England, 

(i) Deering ▼. Torrhigttm, 1 Salk. Ca. temp. Talb. S23 ; Poiim v. Dm^tas, 

79. ^ 8Ves.o«. 

(S) But executors will, by injunction, 

Reg. Ub. 1661. k.fol 402. The plaintiffs moved to dismiss their own biO ; 
havuig mistaken the circumstances of their case. Ordered, on payment of tha- 



Collw£l£ 
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CoLLWELL 17. Sir WiLLiAM Child, Moster in Chancery* (1) (C. 200.) 

All parties to the anit were content to refer the whole matter Matter of the 

to Serjeant Maynard^ finally to hear and determine ; and old ^^^'* 

Child, the now defendant's father, signified his consent by Refeienoe. 

subscribing a paper to that purpose, so as the award was 

made by a certain day limited by that paper; that time elapsed^ 

and then the court, in presence and by consent of all parties, 

but old Child who was then absent, and by the assent of his 

solicitor, referred the matters back to Serjeant Maynard ; but 

it was inserted in the order that he should finally determine. 

Upon this, Serjeant Maynard made an award, which was Aw ud. 

afterwards decreed, nisi causa : old Child shewed for cause,' 

that he did not consent, and his solicitor made oath that he 

did not consent that Seijeant Maynard should finally deter* 

miae ; yet the award was decreed; 

Thereupon a bill of review was brought, and error as- Reriew. 
signed ; and upon hearing this bill of review, it ^as insisted, 
that the matter was dehors, and not contained in the decree;. Matter dehors, 
and it was said that the court could not take notice of that, ^"o^* 
inasmuch as nothing of the dissent appeared in the decree. (€) 

Then it was insisted, that the assent of a solicitor to an Solicitor's 
award of final determination shall not bind the party. To aMenu 
which it was objected, that solicitors here are like attornies 
at law, who may confess judgment, (3) &c. and to prove that 
solicitors are so considered, they instanced in Masters Re* 
ports, made by solicitors assent. To which it was answered, 
and resolved by the court, that though solicitors consents 
shall bind their clients in interlocutory orders, yet they shall 
not bind in orders of award for final determination. 

2. It was resolved, that it shall not come on the plaintiff's 
side to shew the dissent of old Child, but on the defendant's 
[to shew his assent] ; for by the decree it appears, that the 
award was made by the assent of the solicitor, and if the Award de. 
decree want a sufficient foundation, it is error, and the plain- ^ 
tiff shall not be bound to prove a negative; and a case was 
cited between Brookes and Dickers, 1652, where an award [ 155 1 
was set aside, for that the party did not actually assent to the 
reference, although he attended the reference in the business « 

d. The award was but of part of the matters in contro- Award of part 

(1) S, C. 1 Cha. Rep. 195 ; 1 Cfaa. ground of appeal ; 0*Brien ▼. O'Connor, 

Ca. 66; 1 £q. Ca. Ab. 49. S Ball and Beat. 154. But this sup- 

(i) And, although here it was the poses the decree to have been inrolled ; 

looftcs of the court itself, that the defien- otherwise a rehearing might be ob- 

dsnf s dissent, or, rather imperfect as- taincd ; Moore t. Moore, 9 Ves. sen. 

sent, did not appear in the decK» ; yet 598, therefore inrolment is now much 

that would not avail him : see Coombet disused. 
▼. FroMtf, port, c. 251, p. 182, except as (3) Boeon t. Dubmrryf Skin. 679. 

versy. 



156 IV CUAIA CAVCBIXAIIIJCa 

▼eray, and the submission was of the whole matters, and that 
allowed to be error. (4) 
Award impos- 4. The decree was impossible^ because old Child was 
">>^ awarded to pay a sum of money £4th Jan. 1664^ whereas the 

decree was dated after 1664, and so impossible ( and this 
ertor was allowed. (5) 
Award repag- 5. That the award was repugnant, (6) vix. it appearing that 
"■°^ qM Child was to pay so mnch in satisfaction of £\QOOm 

controversy, and that he should also pay another sum in satis* 
faction of the reaidue of the <£l(XX), whereas it appeared there 
WB6 no reaidue ; and this error was allowed, and the decree- 
reversed. 
SoKcitor MMotf Thctt it was moved that die solicitor should pay costs for 
mcourt, no ]^ pretended assent; but resolved, that he should not, for 
^^ "* iIm assent was in court, and bemg an act of the court, the 

solicitor shall be indemnified. 
Decree rcrened Nota. — If there be error in one part of a decree, not 
in part. dependent but distinct from the other, the court will reverse 

but for part; (7) so at law a sci^ fa* to reverse a patent for 
part. 

(4) JMm Y.higk$$, Cm. Klu. 898- (7) HartiuU ▼. BiUp Foncit'i Ei« 

(5) Y. B. 8 Edw. 4. 1. b. ; X^iuey ▼, Rep. 79 ; Btrla t, TVq^^ % Saood. dt, 
AAum, Godb. t55. and note thereto. 

(6) Mmrkkm ▼. Jmmgt, 1 RolTa 
4ii. 154, pL 15. 

Reg. Lib, 1660, foL 590. Decree,— that the former decree for the erron alleged 
be absolately leverMd and set aside : and that the defendant shall repay unto the 
pbdntiff all nonies wluoh he, «be defendant, has lecolved under or bj Mitne of the 
said decna. No costs. 

(C.200b.) M, 

i^^iT^T^ Tenant of frank tenement descendible (1) agrees to aell to 

cated. ^^ ^'^ ^ ^*.P^y*. ^^ V^^ ^^ ^^ purchase money ; die vendor 

dies, and bis heir enters; the vendee exhibits lu0 bill against 

him, to have his contract executed. Resolved, by the Lord 

Keeper Bridgeman and others, that the plaintiff ahall not be 

relieved i for the heir is but apecial occupapt, and does not 

Special occu- claim under his father, and therefore the covenant or agree*- 

P^^ ment of his father shall not oblige him to a conveyance of the 

land i (2) this was about 1672. 



copancv is folly discossed. tended the doctrine to special ooca- 

(2) Bat see poit, c. 274, p. 199, that pants, oveiruling tlie present case* 
whoeter claims as btdr, is bound by his 



i) See JlipUy r. WaUrwoHht 7 Ves. ancfslor's of ▼enant ifspeodqg the leads, 
where the doctrine of special oc* And Stephem w, BmiUg, Nels- 106, 
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Srbldon V. WiLDEiiAN. (I) Upm a plea, 13 Car. 2. l66l, (C. 201.*) 

nOct. ^ ^ 

Bill was to have money delivered by the plaintiff's father to Jadge Hide. 
die defeadaot, to compound for the plaintiff's father's estate, Tnut not barred 
then se^oestred for deducting money at Goldsmith's Hall ; ^7 J*^ ^^^^ 
die plamtiff was executor to his fadier. The defendant yid^ctal^M. 
pleaded tlie statute of limitations, fil Jac. 16. Upon arguing 
this plea it was insisted by the plaintiff's counsel, that an 
account for money delivered on a trust was not within the sta- 
tute ; and so resolved ; and thereupon the defendant ordered 
to answer ; and die plea overruled m Trin. vacation 16 Car. 2. 
The cause was heard by the Lord Chancellor, Judge Wind- 
ham and Twisden, and they were all of opinion that the stat. 
of limitation did not bar the suit, because it was a trust. (2) 
Bat the bill was dismissed for another reason. 

(1) S. C. 1 Cb. C«. S6; 1 £q. Ca. ney w. lUig^rd, t GM'8Ca.l49 ; Sueh^ 
Ab.SO^ hauie T, Barwttan, to Ye9, 466; poU» Ca 

(S) Appendix, case 1. Bat see Am- tQ3, p* 157, and refereace m ootQ 3. 



$ir EpwARp Heath v, Hanwy ^ Whitwick.(I) On a (C. 202.) 
Plea, 81 Mail, 15 Car. 2. 

The plaintiff was son and executor to the last Chief Justice Chancellor, 
Heath, so made at Oxford during the difference between ^- ^y™***'"- 
king and pariinment, but never sat as chief justice in West- 
minster Iiall. The bill was to have an account of money 
received by the defendants, as prothonotaries of the King's 
Bench, which was all to belong to the chief justice, which mo- 
nies they, by their office, ought to receive for the chief justice, 
by an implied trust viriute officii. The defendants plead the tinitations. 
statute of limitations fi I Jac. l6, [The plaintiff] insisted, that y^e'cwe «ot 
the trust was not within the statute of limitations. Answered [and note] 
on the other part, that a guardian* 9cc. was within the statute, 
and he was trustee. Sic. Ordered that the defendants ahoidd 
answer- 

(1) 9' C. 1 Cb. Ca. fO; Neb. 75 ; 3 Cha. Bep. S ; 1 Eq. Gf. Ab, SOS« 

IReg, ZAb. 16S9. A« foL 99t. The court ordered, that, as tlie matter chiefly de- 
pended on the statute of limitations, the question should be referred to the judges 
0f the eourt of King's Bdsch, or the major part of them, who vrere requested to 
aiediate wd cod the difibrenoes between the parties, if they found it practicable-; 
if not, then they were desired to certify thair opMon In this case upon the statute 
of limitstioM to this court, who would thereupon make such further order as 
•bouW be owet No entry of the lesnlt has been jfoond* 

Davies 
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(C^ 203.) Davies V. B.EYERSHAM onJ his WiFE.(l) Mtch. 13 Cur. £. 



Chancellor, 
Master of the 
BoUs. 

Devise of lands 
contracted for. 



After contract 
the vendor 
' seised in tmst 



Estoppel in 
eouitj by ad- 



Henry Davies agrees for the purchase of certain copyholds^ 
which were surrendered out of court to his use, but before ad- 
mittance he dies, having other copyholds; and having made 
his will after the said contract, he deviseth to the plaintiff, who 
was then his visible heir, all his copyholds ; his wife, after his 
death, being then priviment enseint, was delivered of the de- 
fendant's wife, who then became heir to the devisor. The 
plaintiff admitting that the copyhold contracted for did not 
pass by the will, takes a lease of it from the heir for twenty 

Jears, and ^rees to hold it longer at the rent; afterwards, dif- 
erences arising, the plaintiff sues for the copyhold so con- 
tracted for, as passing by the devise supra; and declared by the 
court, that the copyhold did pass by the will to the plaintiff, 
for that the purchaser had an equity to recover the lauds, and 
the vendor stood seised in trust for the purchaser ;(2) and the 
case of the Lady Falcomb, l651, was cited, wherein it was 
ruled, that if, upon articles for a purchase, the purchaser 
dieth, and deviseth the land before the conveyance executed, 
the lands do pass in equity. 

But in the principal case, because the plaintiff had admitted 
the title to be in the defendant, and paid rent, and agreed so to 
do, the court would not decree, but declared, if the plaintiff 
had come in time, it had been proper for a decree. (5) 



(1) S, C. 5 Cha. Rep. 4 ; Nels. 76. 

(t) Wainwright y. Elwell, 1 Mad. 
635; Holdfatt v. Clapkam, 1 T. B. 60t ; 
AckerUy v. Vernon, 9 Mod. 75 j in all 



which the principal case is cited. See, 
also, Pirrtf r, PheUpt, 1 Ves. jun. fS4 ; 
Roe V. Griffith, 4 Bunr. 1957. 
(3) Be^kfard r. Wade, 17 Ves. 97. , 



(C. 204.) Lee lExecutor of Hale deceased] v. Hale. 

14 Car. 2. l66i;(l) 



31 Jan. 



Chancellor, 
Master of the 
Roils, 

Jadce Hide. 
Devise of a 
moiety of the 
persooal estate. 



Devise of the moiety of the personal estate to the wife, and 
then of divers legacies, and then of the residue to another: re- 
solved the wife shall have a full moiety, (2) if the other moiety 
be sufficient to pay the debts, and that the debts shall go 
wholly out of the other moiety, Dy. l64.(3) Against which 
it was objected, that the husband should pot bequeath any 



(1) & C 1 Cha. Ca. 16; 1 Eq. Ca. 
Ab. 199. 

(S) See Lemn ▼. Z^win, 2 Ves. sen. 
417. 

(3) Mr. Roper (in the $d vol. of his 
Treat, on Leg. p. 379.) questions the 
law of this case lo D^er; relying, for the 



support of his objection, on a passage in 
Wentworth's Off. of Ex. bnt ottihtiiig to 
notice what appears in the* margin of 
Djer, that the Supplement to Wcut- 
woith supplies an authority in aoob>d 
with that in D^er, and with the princi- 
pal case above. 

part 
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part till the debts paid, and that therefore the debts ought' .to 

be first deducted out of the whole; but that objection wa&[ 158 ] 

overruled, the other moiety being sufficient for the debts in Off. Exec 361. 

this case. [Also] ruled, that by the bequest of a moiety of the ^^» ^^^ ^^ 

personal estate, where the testator had money, bonds and a 

lease for years, a moiety of the lease for years passed, although 

it was objected that that was not usually reckoned personal Penonal esute. 

estate. 

Reg. Ub, 1661. B.foL 446. The Lord Chancellor, and Hide, J., agreed in opi- 
nion, that, although by the law, debts ought to be paid first, yet, as thu case stood/ 
the will being that the testator gave the rat of his real and personal estate, after 
debts, funerals, &c. to the defendant, whom he made executor; and there being 
iofficienc, with an overplus, the executor ought to pay the debts Miid legacies out of 
his moiety ; and did, tliereforr, decree accoiSingly. And the Lord Chancellor, and 
the said Judge assisting, were also of opinion, that by the intent of the will the 
widow was not to have a moiety of the mortgage money, in the will mentioned, in 
case the said mortgage was redeemed, but was to have a moiety of the profits, only 
daring her life, or a recompense for the same; and did, therefore, decree the plain- 
tiff's bill, as to this point, to be dismissed ; but if there were any of the said profits in 
arrear, which the widow ought to have received in her life-time, then the plaintiff, her 
executor, ought to receive the same. And it was also decreed, that the lease in ques- 
tion was to be considered a part of the testator's personal estate, and that a moiety 
thereof should be conveyed to tiie plaintiff. 



Bretton v. Bretton. 12 Car. fi.(l) (C. £04. b.) 

Money was bequeathed to younger children, where there Devise to 
were divers daughters, and one son, who was the heir at law, younger diil- 
and had a fair inheritance, yet was by birth a younger child. ^'^"' 
Decreed that he was not a younger child within the devise, 
and should not take by it, being heir at law. The like case waa 
adjudged so by the Master of the Rolls, inter Mead and Cane 
* flr,C2) 16 July 1663. 



0)5. 

iEq.Ca 



C. 3 Cha. Rep. 1 ; Nels. 63; Lincoln v. Pelham, 10 Ves. Id6 ; Bwles 
Ca. Ab. 202. v. B^noiet, ih. 177 ; Matthewt v. Paul, t 

Cha. Rep. 224. See, also, Wils. Ch. Ca. 77. 



BroadaiMa t. Wood, 1 Br. 77 ; Lady 



Gilbert v. Faules. 12 and 17 Feb. 14 Car. 2. l66l. (1) (C. 206.) 

Bill was to be relieved against an action for rent; and at the chancellor, 
hearing of the cause it was decreed to an account; the ac- Master of ti e 
count was stated by the Master; then the plaintiff moved to ^"jfj^^ion 
dismiss his bill, paying what costs the court would assess ; after a decree. 
which was opposed, for that the judgment of the court being 
given, the plaintiff ought not to abuse the court and depart 

(1) S. C. 1 Ch. Ca. 40. 

N from 
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from it; and th^ case of Wingfeild and Thomas was cited; 
where^ upon an obligation, the plaintiff here was decreed to 
pay principal, damages and costs, and after the plaintiff there 
would have dismiissed his bill, but it was denied. Churchill, 
quiUbet potest renundarejuri pro se mtroducto. The Master 
of the Rolls directed it to be moved before the Lord Chan- 
cellor, and the 17 Feb. it being moved before him, it was de- 
nied; and the Lord Chancellor and Judge Browne, in 17 Car. 
2, between Cheatly and Packingtont gave the same rule in the 
like case. (2) 



(S) CMrrutfioii T. Ho%, 1 Dkk. 9»1 ; the decree raeid j divects inqoinea, tbe 
lafc/cyT. aiggf 11 Ye$,€M\ Maeher bill awy, by oomeiit, be disniaied. 
Read, 1 BJTaod Beat 3S0; but if Jmm, 11 Ves. 169. 



[ 159 ] Edgbworth V. Davies. l July, 14 Car, 2.(1) Upon a 
(C.206.) P^- 

County Pela- BiLL was to have an account of the profits of land, which the 
^'^ defendant had received on a trust for the plaintiff during his 

minority, and for money received upon bonds for the plaintiff, 
and for writings, 8lc. The defendant pleaded, that the lands 
lay in Cheshire, within the County Palatine of Chester, and 
in Lancashire, within the Duchy; and that the defendant lived 
within the County Palatine of Chester, and not within the ju- 
risdiction of this court. This case having been formerly argued 
before the Judges, in the absence of the Chancellor, they 
caused precedents to be searched; and now precedents were 
produced, as Hernev. Smith, 12 Eliz. for that lands lay within 
the Duchy, was overruled. Smith v. Delves, 7 Nov. 2 Jac. 
Bill being for evidences, the defendant pleads, that the lands 
concerned lie in Cheshire, and that he lived there, and so not 
within the jurisdiction of this court, but of the County Pala- 
tine; but upon argument, the suit not being for the lands, 
but for the writings, the plea was overruled. Sherborne v. 
Vaughan,{9) 13 May, 14 Car. h Bill was to be relieved on a 
trust; the defendant pleaded the jurisdiction of tlie Duchy, 
this was ex parte; but in my Lord Coventry's time. Hales v. 
. Darnell, 24 Oct 5 Car. 1. ad idem, in which case the bill 
being for a personid thing, that court overruled the plea* of 
County Palatine; and in the same case, Mr. Page, to whom it 
was referred to certify, reported upon view of precedents, that 
the jurisdiction of the County Palatine was allowable between 
parties dwelling in the same county, and for lands there, and 
for matters local; and in the argument of the principal case, I 



lEq. 



) 5. C. I Ch. C«. 40; NeU. 66; (t) Ncli. sr. 
Ca. Ab. 137. 

cited 
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dtisd the case of Sir Jo. Egerion and the Earl qf Darby, 4 
Inst, and upon long debate in the principal case, the plea was 
ovemded, but without costs. Hob. 77. Owen v. Hoh.{S) 

(S) See, fer (he mode of anfeicing the jotiidktioD of Cheneer^^ in tach eatet, 
Clw^ r. Cnm, t Dick. 555. 



Ry. Uh. 1661. A.yU. 746. The defendftnts piesded, thit the Connty of Chester 
b a CoimtT Palatine, which hath been ratified, establii hed, and allowed by the laws 
of the land, and hath been endowed with all liberties, privileges, and franchiies inci- 
dent to a County Palatine ; and that all picas of and concerning any lands and tene* 
ments in the said ooan^, and the right, and title, and profits thereof, and all causes, 
matters and thmgs happening in that county, having dependency on, or relation to, 
tfie same, or rents anid profits of huxls, or discovery of estate, or conoeraing any 
breaches or non^peifinDance of any trust fai respect thereof, in the said County Pala- 
tine made to them, or any account made or rendered thereof, or any deeds, evi- 
dences or writings, bemg matters of law or equity, are pleadable and determinable, 
and ought ti» be judiciJly beard and determined before the Justice of Assise, or 
Chamberlain, or Vice-Chamberlain, in the Exchequer thene, and not elsewhere ; and 
that by ancient ri^t and privilege allowed and used in the County PaUtine of 
Cheater, no person resident in the same ou^t to be sued, impleaded of* molested out 
of the said County Palatine, in respect of any goods* wares, monies Or merchan- 
dins, or mm-peirormance of trusts in misemploying any money or rents there, the 
fame bemg thefe examinable; and for that the drift of tlie plaintiff's bill is to bring 
•hem In qoestion tooching lands and tenements which He in the said county, which 
tibe defendant Susan saith are in her possession, and she dairos the same as conveyed 
to her by her husband in his life-time for good and valuable consideration; and 
fortiier to foree them to an account for the rents and profits thereof, which were had 
mid received by William Davies, in his life- time, for and on behalf of the said 
plaintiff Anoe, wife of the said pbuntiff John Edgeworth, and to force them to ac- 
count, to pay, and satisfy the plaintiffs, or some of them, the same monies alleged 
to have been received by the said William Davies, in his life-time, from several per- 
sons therchi mentioned, in trust, ah behalf of the said phuntiff Anne; all which 
sMtten complained of, if any at all were, they aver were done and transacted in the 
said County Pahitine, and not elsewhere; and that they are, and have been from 
their naUvity, of the said county ; and therefore demanded the judgment of the 
«Mirt The Lord Chancellor, asKsted by Browne, J., overruled the plea, without 
giving any other reason than that it was idle to attempt thus to oust the jurisdic- 
tiott of this court. 

— ^ C 160 ] 

Clearkb v. Lord Anoibr.(I) 3 July, 14 Car. 2. Upon a (C. 207.) 

Dttaurrtr* 

A LEGACY being given to a fimej whilst she was covert^ the Chaocrllor. 
husband of the wife, without her, exhibits a bill for it; because ^^ i"d*'' 
the wife was no party^C^) the defendant demurred; for of ^^^^ 

(I) 5. C. 1 Ch. Ca. 41 ; Neb. 78 ; legacy, must sue for it hi a court of 

1 fi(|. Ca. Ab. 64. equity ; which will not order payment 

(i) For though, where an action is until a proper settlement b made upon 

given at common bw, a husband may the wife, or she consents, in cour^ to 

sue, alone, for personal estate accruing wave it : the wife, tlierefofe, b a nece^ 

to the wife during the coverture, (FkiU wurj party. Brovn v. Elloii, 3 P. Wms. 

mark v. FluckwOL. t Man. and SeL t05; Jkftiiwry. Gohner, t P. Wms. 649. 

396,) yet as, for a lesacy, no action at If, however, the executor chooses to pay 

law can be maintained, (Z)feJlEtv.S(nitt, the wife's legacy to tlie husband, he 

5 T. R. 590 ;) the husband, if the eie- may do so, and will be exonerated. At' 

cuton refuse to hand over to him tlie temqf General v. BeecAw, 9 Price, 3^. 

N 2 things 
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things merely in action belonging to a wife» as a bond, &c. she* 
ought to join in suit; but otherwise it is of a rent accruing in 
1 Inst 951. the wife s right after marriage ; and if the husband alone^ 
should sue« or be dismissed, that will not conclude the wife; 
and if he die before judgment or decree, the wife cannot re- 
vive (3) the suit. 

(d) See, ante, c. 160, p. 135, note 4. 

Rtg. Lib. 1661. A.foU R24. The demurrer was allowed; but being in respect 
of form only, and made ore tenia at the hearing, the defendant was to pay the costs 
of such hearing. 



(C. 208.) Anonymous. Upon a Demurrer after Trin. Term. l66£. 

Chancellon Xhe bill was barely to discover a deed; the defendant de- 

^*? ^ ^ murred, for that the plaintiff had not made oath according to 

loss of^writings. ^^ course of the court, that he had not the deed. Serjeant 

' Glynn for the plaintiff, that in this case oath is not required, 

and took this difference, that when the bill allegeth the want 

of a deed, and seeketh relief upon the matter of that deed, by 

a decree, there such oath is necessary; but when the bill seeks 

no relief, but barely desires that th^ defendant would discover 

whether he hath such a deed or not, or to have it produced at 

a trial, in that case the plaintiff ought not to be put to his 

oath; for it is not presumed the plaintiff would exhibit a bill 

in either of the latter cases if he had the deed. This difference 

was approved by the Lord Chancellor, and therefore the plea 

was overruled. (1) 

(1) Godfrey t. Turner, X Vem. 947 ; aiite,c. 856. p. 71; and authorities cited 
in note there* 

[ 161 ] -^-^ 

(C. 209.) RoBEBTS V. WiLKs, RoBiNSON ^ at. (1) Pasch. \5 Car. 2. 

1663. 

CbanceUor. The plaintiff here exhibited his bill first; to which the de- 
Injunction to fendant put in an insufficient answer, and so detained the 
Uie Exchequer, plaintiff here ; and then exhibited a bill in the exchequer in 
the nature of a cross suit, and posted on that cause there ; 
wherefore the plaintiff moved for an injunction to stay pro- 
ceedings on that bill in the exchequer. (2) 



(1)' 
(«) 



S. C. S Ch. Rep. 9. rities there cited in note e ; to whicli add, 

Jones V. Whitnet/t Cary, 161; in support of the general principle, that, 

Cadwallader v. Wynne, Toth. 113; in cases of concurrent jurisdictions, 

Tretwtil V. Cuibon, ih. See, Jaekton r. which court soever is first possesfied of 

'Leaf, 1 Jac. and Walk. 2S2, and autho- the cause has, exclusively, the right to 
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■proceed therein. Niehoha ▼. Nieholaa, soits. See, however, Newburg v. Wrtn, 

Free. iQ Cha. 547. To maintain this ri^t 1 Vem. 99 1 . The two next cases, infra, 

'implies no indecent struggle for juns- it will be seen, proceeded upon difTereiit 

diction, it is merely for the benefit of the grounds ; thow were questions of per- 

ipublic, and to prevent mnltiplicity of sonal privilege. 

Beg. Lib, 1669. B.fol, 683. The court ordered, that an injunction be awarded 
and issued to stop all the defendant's proceedings in the Court of Exchequer upon 
' the said defendant's bill there, unless cause shown on a day fixed ; and in the 
meantime and until further order, all the defendant's proceedings in thi Court of 
Exchequer to be stayed. 



Verdall ^ aF v. Harvey. 7 Feb. 8 Car. 1.(1) (C. 210.) 

The same day that the plaintiff's cause was to be heard in Lord Keeper 
Chancery, the defendant caused the plaintiff's counsel in Coventry. 
Westminster-hall, as they were going to the Chancery bar, to Injunction from 
be served \vith an injunction out of the exchequer, to stay toUwChlSjwy. 
the suit, which the plaintiff's counsel declared to the court : 
whereupon counsel not attending, a farther day was appointed, 
and the defendant ordered to attend then, which accordingly 
he did ; and by the declaration of the plaintiff's counsel and 
the defendant's not denying it, the case upon the injunction 
.being as aforesaid, the court appointed two several orders, 
made by Chancellor Elsmere, to be read, by one of which it 
appeared that an officer of the (Custom-house being served 
with subpanas to answer bills there, would not answer there- 
unto, but procured an injunction out of the exchequer, and 
served it. Ordered there, that the plaintiff might proceed, 
notwithstanding the said injunction, and by another committed 
for the contempt of this court ; and the Lord Keeper de- 
clared that so it might be done in this case, but would hear 
the defendant's counsel, and that upon hearing the cause it 
might be dismissed or retained, as was just ; and he asked the 
defendant if he would wave the injunction, and proceed in 
the cause ; to which he answered, that he had no counsel, and 
desired time to advise ; the court was willing that his counsel 
should be heard, if also the plaintiff's counsel might be heard, 
which the defendant refused, pretending he was not able to [ 162 ] 
wave the injunction ; which the court denied, since it was his 
own suit ; but the defendant still refusing, the court ordered 
the plaintiff's counsel to open the cause, which was done ac- 
cordingly; and the defendant allowed another day for his 

counsel to defend, so that the matter of this cause might be | 

freely debated on both sides ; which the defendant refused : Receiver of the I 

whereupon the Lord Coventry declared that the court would Exchequer, 
not give way to this injunction, for if it be pretended that the 
defendant be a' receiver of the exchequer, that hath been over- i 

(l)S.C. NeU.J9. I 

ruled 
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ruled by multitttdes of precedents, ufkin grtet deUberatioii m 
the time of die Lord Bacon, Sir Thomas Bromly and Elsmere, 
and other Chancellors and Keepers^ and since bis Ix>rdship 
was Keeper, upon the precedents,, and upon conforeace vntk 
Chief Baron W alter and the rest of the Barons. (2) 

(S) Tyiw V, CMbf^Totb. lAO^ Cultt ▼. PtUn, Ufid, ; MaUktw t. L$rd Anmdd, 
' ibU. 154b 

(C.2110 — •^ 

Twodefendanto, ( 1 ) Onb Clerke was ruled to answer, upon pleading the privilege 
oue privileged, of the, exchequer, being an officer there, and did answer; and 
so did one Vernon upon the like plea ; and the Lord Coventry 
said, that in case the privilege were allowable where one single 
accountant there was sued here, yet it is no plea where the bill 
is against an accountant, and another, (2) as here ; for there is 
no colour for it neither in this case nor any other. 

And whereas it was objected that the chequer had the 

Frtoritjof salt priority of suit (3) in this case ; it was answered, that did not 

appear, and that the plaintiffs here were strangers to the suit 

in the chequer ; and there are frequent precedents, where the 

defendant m a court of equity hath been admitted to a cross 

suit in another court of equity, without expecting the event of 

the first suit; for if the plaintiff in the first suit surcease or be 

Deciecf in the dismissed, the defendant hath no help here but by his cross 

^medbc** *"** ' *°^ ^^^ chequer hath suffered new suits there touching 

matters iudicially settled here ; and this court hath done the 

like by the chequer. 

And his Lordship declared that he did not conceive any 
suit in equity between party and party (4) was maintainable in 
the exchequer, but by reason of privilege, and that privilege 
holdeth not, unless all the plaintiffs or defendants be privi- 
leged ; and therefore as this court doth not hinder the pro- 
[ 163 ] ceedings in the exchequer, so it doth order, notwithstanding 
Vide Chancellor the said injunction, the plaintiffs be at liberty to proceed here. 
Hide's rules, and the defendant and his counsel are injoined not to move in 
oTC°cwirt"of '° ^^^ exchequer to hinder the proceedings of this court, for 
equity, how and which purpose the plaintiff here may take an injunction ; and 
when pleadable as for the defendant's contempt his Lordship will advise far- 
mano er. ^y^^^ . ^^^ ^j^^ defendant to attend here de die in diem accord- 
ing to a recognizance to that purpose. 

(1) 5. C. Nels.90. puted ; and though a demurrer misht 

(i) Ea9tv.BUtenMm,Cvy,96. forroerlv have held to a bill whKh 

(3) See, ante, c. 809, p. 161. note t. omitted tliis suggestion ; Ibe court 

(4) But the suggestion that the plain- would not, for such canse, suffer its 
tiff u " a debtor and accountant to his general jurisdiction, as a court of equity. 
Majesty," is never allowed to be dis- to be disputed. 1 FowL Ex. Pr.S. 



Sir 
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Sir Henry Goring et aF, Plaintiffs: Ch. Bickerstaffe, (C. 212.) 
Eliz. Am Wife, Jo. Eversfield per Gtiardianum suum. 
Dame Anne Alford, Widow, and Jo. Alford by the 
said Dame Anne his Guardian, defendants. (1) 

Sir Jo. Alford deceased, being seised of the manor of Hams, Chaoodlor, Ch. 
&c. by indenture, 9 April, 14 Car. I. and fine thereupon, J* ^*^'^^' 
settled the same to the use of himself for life, the remainder ch. f^ 
as to part, to the use of Frances his wife for life, for her join- Hale. 
ture ; the remainder to his first and fourth son in tail ; re- Appeal fiom a 
mainder to Sir Edward Alford, his brother, for life ; remainder decree made bj 
to Sir Edward Alford's first, and all other his sons in taiJ; re- 1^ ^^'^ 
mainder to his own right heirs, under a proviso that it should be the defendui 
lawful for Sir John and Sir Edward, when they should be solely Dune Anne 
seised of the premises, or any of them, at their pleasure, to ^"'y* 
make leases of the same or any part diereof for £1 years, under 
what rent they pleased. 

7 July, 1643, Sir John Alford made his will, whereby he gave 
his daughter Jane, the defendant Eversfield's mother,<£6D0, and 
to his daughter Elizabeth, now the wife of the defendant 
BickerstafFe, <£500; to make her portion £S,0O0, and devised to 
her all his messuages in White-Friers, London, Pitch Hatch 
and Huswell-street in Middlesex, and in Wiggen-Hold in 
Sussex, Habendum to her and the heirs of her body, re- 
mainder to Sir Edward Alford and his heirs ; provided that if 
Sir Edward paid Elizabeth £%,5GO at her marriage or 21 years 
(which should be first), the estate to her to cease, and the pre- 
mises to remain to Sir Edward and his heirs ; and of his said 
will he made Frances his own wife executor. 

And afterwards, pursuant to this power, by indenture 14 
April, Car. 1 . and by indenture 3 January, 1648, did demise to ^ _ . ^ 
the plaintiffs the greatest part of the manor of Hams, 8cc. from L ' ^^ J 
Michaelmas then last past, for £1 years, rendering \0s. in trust 
that they should permit the said Sir Jo. Alford, during his life, to 
take and receive the rents and issues of the said manor ; and 
upon farther trust, that after his decease Frances hitf wife 
should receive the profits of the said manor in satisfection of her 
jointure, so far as the premises by any former assurances were 
any way liable thereunto ; and to permit her, during her life, 
to receive out of the residue of the premises £\90 per' 
ami. during the life of her husband, if the term so long con- 
tinued, and should permit his said wife, if the term so long 
continued, to receive the residue of the rents during the 
residue of the term of 21 years, if she should so long live, 
to the intent she should pay thereout so much money 
towards the legacies as his personal estate should be wanting 
in; and to pay the residue to such persons as the said 

(1) 5. C. PoUesf. 31. 1 Cba.Ca. 4. 

Sir 
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Sir John Alford should appoint by his will, and for want 
of such appointment to retain th6 same to her own use ; and 
upon farther trust, that the plaintiffs after the death of Frances, 
during the residue of the term of 21 years, should permit 
such person and persons, as the said Sir John Alford should 
in bis life-time, by any writing by him sealed in the presence 
of any two credible witnesses, or by his last will, appoint, and 
for want of such nomination, and after the death of such 
nominee, the heirs of the said Sir John Alford to have and re- 
ceive all and singular the rents of the premises. 

The said Sir John Alford, by a deed-poll the same 3d of 
Jan. 1648, signed and sealed in the presence of four credible 
witnesses, thereby reciting the said demise and trust, did 
nominate the eldest son of Sir William Alford, his brother, to 
have out of the residue of the premises £50 per arm, and his 
two youngest sons £60 apiece ; and the said Sir Edward Al- 
ford to receive the rest of the profits, by the trust of the said 
demise limited to be paid by the said Frances, and after her 
death to receive the residue of the profits during the residue 
of the term to his own use. It appeared by one witness, that 
^Sir John Alford, three or four days before his death, which 
was before the trust, and. declaration of trust, did acquaint 
that witness that he had settled that estate in Hams well, as 
he thought ; and that his brother Sir Edward Alford. was by 
[ 165 ] agreement to have all his estate after his death, and that he 
thereout appointed some allowance to his daughter Eversfield, 
Trustees prefer and declared that the defendant Elizabeth, now wife of the de- 
Tnter Telder b" ^®*^^*'^^ Bickerstaffe, was not to have any thing out of his estate 
thov^who daiin there, for that he had otherwise provided for her. Sir John 
the trust. Alford the night of the same day, wherein the declaration bears 

date, died without issue male, leaving the two daughters his 
heirs. Sir Edward Alford died intestate 1653; the de- 
fendant Dame Anne, his relict, had taken out administration. 
.Jane the mother of the defendant Jane Eversfield, and whose 
heir she was, died in the life of Frances her mother ; Frances 
having proved the said will of her husband died i659j having 
made Elizabeth Bickerstaffe her executrix. 

The defendant Dame Anne, administratrix of Sir Edward 
Alford, the defendant John Alford as first son and heir of Sir 
Edward Alford, the defendant Bickerstaffe aud bis wife as 
executrix to Jane, who was executrix of Sir John Alford, and 
John Eversfield as coheir with Elizabeth to Sir John Alford, 
.all claimed the benefit of the trust, during the residue of ^i 
years after Frances her death. The bill was that the defendant^ 
should interplead, and to have the direction of the court to 
whom the trust belonged. 

Upon the hearing by the Master of the Rolls, 28 Nov. Car. 
2. In as much as the power reserved to Sir John Alford by the 
If^ase is, that after the death of Frances the trustees should 

permit 
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'permit such persons as he should nominate, and after the 
death of the nominee, his own right heirs to receive the rents, 
&c. the court was of opinion that Sir John Alford has thereby 
no power to nominate any person to receive the rents, &c. but Power, 
dunng the life of the nominee and no longer, for after the 
death of the nominee, the heirs at law are nominated by the 
original deed to receive, &c. And when after the deed poll 
Sir £dward is nominated to receive the rents, that must be 
intended, if he live so long, for the deed poll recites the deed, 
and is in pursuance of the trusts therein ; and that Sir John 
Alford's intention in the original lease is certain, that after the 
death of the nominee, his own heirs should have the residue of 
the trust, and both the deeds being executed together are to be 
taken but as one assurance ; (2) and if he had intended that '^^^ ^^^^ ^^^ 
the heirs, executors or administrators of Sir Edward should ®°* ■«»«««• 
have the remaining part after Sir Edward's death, he would 
have named them as well as Sir Edward ; and for that the in- [ 166 ] 
terest of the term was always in the plaintiff, and not in Sir 
Edward, but only as nominee to the profits, he being dead the 
trust to him ceaseth, and nothing passeth to the heir or ad- 
ministratrix, but remaineth to Elizabeth the surviving daughter, 
heir and executrix of Sir John Alford ; and the testimony of 
Elizabeth can be intended to relate to no other settlement but 
the first, by deed and fine, and not to the second, raising the 
trust in the lease which was not then in being, made after the 
'discourse the day of his death ; and that the residue of the 
trust of the term doth remain to the heirs at law of Sir. John Heir at hw pre- 
'Alford, who in a doubtful case ought to be preferred, ferred. 
especially when it is so consonant to the intention of John 
Alford, and the defendant Elizabeth also, his executrix ; and 
doth therefore order and decree the same accordingly, and 
that the rent arrear, and for the future, be paid her, &c. 

And upon the appeal the question was upon the whole case, 
whether Sir John Alford had power to dispose of the residue Power, 
of the term of 2. 1 years, after the death of Frances, or whether 
he were not restrained by the limitation of the trust to the 
heirs after the death of the nominee ? It was offered by the 
counsel of the appellant, that Sir John Alford, after two limi- 
tations to two persons, had not power to limit to a third after Perpetaity. 
the death of the second, because it is an executory devise upon Executory de- 
an executory devise, and tends to the intailing of a chattel and vise, 
making of a perpetuity, and this limitation of John Alford 
they said was out of the power of the trust, and not out of the 
interest of the term. 

The court did all agree in one uniform opinion, that the Term for 
limitation of a term to several persons in remainder, one *f^r ^*"" *™***^' 
anotlier, if those persons were in being, and particularly j-^^'n^jj^j • 

(3) Ante, c. 133. p. 118. and uotc 3. and c^ 137. p.-lfS. . 

named, 
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uuned, cottM not tend to a perpetuity; otherwise, if the pep- 
Trott of t po». soni were not in beingy(d) and that a man might declare the 
sibilitj. trust of a possibility in remainder, but that the limitation of a 

trust of such possibility to the heir of the limitor was a void 
limitation, and the trust was in the limitor, though of a chattel 
limitation of a real. And he having by the deed poll the same day limited 
TtheT ^tor^ ^^ lease, which was made pursuant to the power of the first 
Ante, Ciuie 157. Battlement, to Sir Edward Alford, the whole remaining term 
after the death of Frances, without any other limitation or re* 
ftriction which he might have done, the same was a good limi- 
[ 167 ] tation of it to Sir Edward Alford, his executors and administra- 
tors ; and if the power of Sir John Alford had been defective, his 
The interest of i>>t^^t ooght to oome in aid to make good the legacies of £50 
tiie limitor of a and £60 per ann, and of die remaining term, and otherwise 
tirottshaHtap. the trustees might come in and claim the lease, discharged of 
dcclarL^a^^ all trusts ; and there being nothing to oppose the limitation of 
tniit,ifdfr- the trusts, but the implicated and mistaken expressions of the 
^^?v . deed, the whole court resolved, that the former decree was 
termto one * grounded upon a mistdLen foundation, and that taking both 
generailv giTet deeds together, they ought to be interpreted, that the power, 
SSjiir totim. "^^®*^ *°? limiution of Sir John Alford, was to Sir Edward 
"^ Alford, being explained by the said one witness ; and that Sir 
Edward Alford, his executors and assigns, ought to have the 
On tlib bill to tf rm after die death of Frances, and Dame Anne therefore iiH 
pray inter- titled thereunto as administratrix of Sir Edward Alford ; and 
mrauo account ^>'^oi^ Ordered and decreed accordingly, and that the foi^ 
with,«idaisoto nier order and decree be discharged ; and that the plaintiffs 
conrevtoooB shall come to an accoimt for and pay the said Dame Anne the 
defendant rents and profits, and convey to her if required, &c. Mo. 
890. Hattm, Cox, and MoUneux, 1 Co. 156. 1 Cro.o77. 10 
Imw and equity Co. 47- 8 Co. 4£. And qwBrt, why the trust of a possibility 
^^^'* of a term is declarable when the remainder of a possibility is 

not assignable. 8 Co. 96.(4) 

(S) But tliougii not good as a re- of common law, by wliich aingnmcnts 

mamder, a detiaawliidi must take effect, are regulariy made; and UiecqottaUe 

if at all, within the space of 21 yean doctrine as to declarations of trasts, no 

after the period of a life in being, is good longer eitsts; a possibility, coupled 

under the doctrine of executory devises. with an interest, is now descendible, re- 

Stephem t. Stqjthau, Ca. temp, Talb. leasable, assignable, and deriaalile» at 

St8. law. JotieiT. Ao«, ST. R.99. 

(4) This difference between the rules 

By lUg. Ub. 1661. A.jfbi. I9f , we learn, a case was ordered to be stated, that 
the court might advise with the judges thereon \ on the IfBth of November the 
Master of the Rolls delivered his opinion, contrary to that given by the judges, 
that the benefit of the said^ trust belonged to the defendants, Bickerstaffe and his 
wife, and decreed accordingly. ToL 416, On a rehearing, it was ordered, that the 
said former decree be discharged, and that the plainriffs, the trustees, shall cometo 
an account for, and pay unto the Dame Anne Alford the rents and profits of the 
premises which are in arrear, and shall also pay and satisfy unto the said 0aaie 
Anne the growing rents and profits of the said premises until the end and termina- 
tion of the said term of f 1 years, and shall convey and reassure the said premises 
to the said Dame Amie, or to her assignees for the temainder of the term, it they be 
thereto required. 

Parker 



IN CUEIA CANCJCLLARIJB. 167 



Parksb v. Plummeb. Upon an Appeal from a Decree at (C. 213.) 
theRoUs. 27 Jan. 14 Car. 2. 

Parker sold a lease, which he had for three lives from the Bare i 
dean and chapter, to Plummer, and it was agreed Plumm^r ^^^ 
should pay £^,52Q for it ; after the defendant agreed with the '^^^' 
plaintiff, that if he would abate him ^420 he would recoave; Nota. Herewat 
the lease whenever the king and dean and chapter were re- ^ ^^ ^^ 
stored; the plaintiff thereupon abated the «£420| and KingcntedoD^ir^ 
Charles being now restored, the plaintiff exhibits his bill for lidc. 
the lease, which the Master of- the Rolls decreed to him. 
Note : this was decreed against the son of the purchaser, the 
father being dead. Qu^tre, wtether he came in by settlement 
or as occupant. Upon appeal this decree was affirmed by the 
Lord Chancellor and Justice Bridgeman. In this case it was 
objected, that this court ought not to decree it, for it was in 
nature of a wa^er, and the consideration unequal and penal ; [ 168 ] 
and that an action more properly lay ; and that it was in the 
discretion (1) of the court to decree agreements, or not, which 
was where they ought to be performed ex debitojustUia; yet 
decreed ut supra. 

(1) Alkff T. Deschamjft, 13 Ves.SSS; founded on fixed principles of equity ; 
Cooper r. Denne, 1 Ves. jan. 566; this BwkU r, MitchiU, 16 Yes. Ill ; pott, 
discretioo, however, is not arbitrary, hot c. S89, p. f 17, note 4 ; c« 313, p. 945. 

Reg. LUf. 1662. B. foL 274. The Master of the Rolls decreed the said agree- 
nent to be peribrnedi and that the defendant shoald reoonvey and restore back to 
the plaintiff the premises, and account for the profits thereof, since the king's 
condng into Enghmd and the restittttion of deans and chapters : and on a rehearing, . 
the agveenent htmg folly proved* and that it was made on valuable oonslderatioli* 
the decree was affiruied. 



LoBD Antrim v. Duke de Buckingham. Jan. \66^.{\)(C. 214.) 

The Lady Margaret of Antrim, mother of the defendant. Lord Chan^ 
being 9^ feme sole seised of a reversion after one life, conveys J^J^I^Bridao- 
the land to the use of herself for life, the remainder to man, 

in tail, with povi'er for her being sole (2) to make leases for Lord Hale, 
three lives or twenty-one years ia possession. The feme mar- Power executed 
ries, and then she and her husband lease for twenty-one years, S^^^^^JIJiSiBer 
in the life of tenant for life, to commence from the dale, for ' " ^^ 
payment of debts, &c. If this lease per baron und feme wene 
good* Bridgeman, this power is not pursued ; for by marry- 



lEq. 



1 ) & C. S Salk. S76 ; 1 Cha. Ca. 17 $ the decidon unquestionable ; see, aale, 
;q. Ca. Ah. 343 ; 1 Sid. 101. e. 16, p. 19, note 5, and references 

(t) This term of the power makes there made. 

ing 
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Power nude, or ing she hathjDut herself under the power of her husband ; and 

cuapled with an jj,ere is a difference between a nude power and a power which 

Ati^eTcaaeioi, Aows from an interest; for when a bare power is given to a 

[and note f.] feme by will to sell lands, although she marry, yet she may 

sell, and may sell to her husband ; but when she reserves a 

power out of an interest of her own, contra ; but such power 

ought to be expounded benignly at this day, though formerly 

taken strictly. Second point, being whether the lease from 

' that date were good, was not resolved. Afterwards, Hale 

and the Chancellor concurring with Bridgeman, the bill was 

dismissed. 



(C. 215.) Beddingfield v. Zouch. Hide v. Petty ;(1) both in the 

Vacation before Trin. 15 Car. 2. 

Chancellor, Resolved, that all decrees in chancery, as well for personal 
Sc^Mtration' ^ ^^^ ^®^^ things, shall be executed by sequestration; and 
upon lands, hoth these causes were brought into parliament, and dis- 
when. missed thence. 

Ante, Case 142,. 

[and notct.] ^^^ ^^ ^ Ch.. Ca.91. 

[ ,169 ] ^"^ 

(C. 216.) Sir George Binion v. Stone. (1) 13 May, 1663. 

I/>rd Chan- SiR George Binion bought a house for £%QQO in the name 
Ch!^Ba. Hale ^^ ^^^ ^®°» ^^° ^^® years of age ; Sir George's estate being 
J. Windham.' Ordered to be sold for delinquency, the trustees for sale sold 
Presomptive ^^ ^^ Stone, to whom for £500 Sir George's son and his wife 
trast affects a conveyed, making oath they were not seised in trust for Sir 
Sinte' Case 36 ^^^^Z^' Sir George seeks relief against Stone as for a trust, 
151. ' ' ^^^ iQ regard the estate was sold as Sir George's, and that the 

Post, Case %tt, son was but five years old at the purchase, the court presumed 
it a trust, (2) for which Sir George was relievable. 

(1) S. C. Nets. 68. side, that he wa* still less calculated to 

(3) This is one of those cases decided perform the duties of a trustee.. At 

immediately after the resturaiion, the present, the rule seems well established, 

decree in which seems to have been in- according to Shaltt v. Shales^ post, c. 

fluenced rather by compassionate, and, 319, p. 269. that, whenever a father 

perhaps, political feelings, than by strict purchaseth in the name of a child un- 

principle. If the tender years of the provided for, it is intended a trust, un- 

son made an immediate advancement less it be otherwise proved j and tlie 

not necessary for him, and therefore proof lies on the side. See, also, ante, 

«not likely to have, been intended ; the c. S6, p 34, and c. 6, p. 6 ; post, c SX!t, 

argument is much stronger, on the other p. 171. 



HUMFREIS 
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HuMFREis V. Griffith. May, 15 Car. 2. (C. 217.) 

Appeal from a decree ki the Grand Sessions of Montgo- 1^«* Chan- 
mery ; the decree was, that an infant should convey; (1) Cwr': ^M^rof ih© 
we will reverse the decree, but will not so far countenance Roiu. 
the jurisdiction of that court, (2) as to express it to be for the Infant to con- 
infancy of the defendant. ^cj. 

(t) By Stat 7 Anne, c. 19, infant jntudiction, the cooit of seision has not 

trastees are enabled to convev estates the means of doing justice ; Tranter ▼• 

held by them in trust But then they Vruggen,C(mh, 46^ ',Vaughanv, Evans i 

must ha^e no other duty to perform. 1 Str. 63(f). Otherwise, temble, no ap- 

Attorney General v. P^mfrett 2 Cox's peal lies to Chancery from the Great 

Ca.9«5. Sessions of Wales: see Gai6rait^ ▼. Ne- 

' (9) If, although the land be within, viUe, in note to 1 Dougl. 6. See, how- 

ttie party defendant lives without, the ever, poft. Append, c. 19* 

Reg, Lab, 166%, A. fol. 579. The court seems to have been less abrupt than the 
report represents; the decree made in the court of sessions of Montgomery was 
declared^to be erroneous, and, therefore, the same was reversed : but by consent 
of the parties the matters in difference were referred. 



GoDscALL V. Walker & Wall. (1) 11 May, 15 Car. S. (C. 218.) 

Judgment gotten against an infant by practice ;(2) ordered Consideration 
that it be referred to a master to examine how much money of » judgment 
the infant received. Note. — The guardian was party to the ***™* 
practice. 

« ^l) S, C. S Cba. Rep. 10 ; Nels. 84. may be decreed, in equity, cm a judg- 
es) Mitchell V. Harris, 2 Ves. jun. ment so obtained : see, pott, c. 226, p. 
135; Barrisley V, Powell, 1 Ves. sen. 173. 
289 ; acknowledgment of satisfaction 

Reg, lib, 1662. A.fol. 524. 675. The court referred it to the master to examine 
and report what had been really lent by the defendants to the plaintiff ; and the 
defendant Walker was to produce his books and papers 6f accounts upon oath 
before the said master; and, forasmuch as there seemed to be some difference 
between the proofs in this cause and the defendant's answers, the said master was 
to look into the same, and if he found that they crossed or contradicted one the 
other, the said master was to report the same specially : and until such report made 
the injunction granted in .the cause was to continue in force. 



Viscountess Cbanborne v, Delahay, Esq. (1) Sur Bill (C. 219.) 
of Review; Demurrer. 21 May, 15 Car. 2, 

Bill was to reverse a decree in May, 1655, where the Du- Lord Chan- 
chess of Hamilton, the defendant's late wife, was plaintiff, j^lJ^Jj^^ji^^ 

(1) S. C. 1 Dick. 8 ; Nels, 85. 

against 
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against the Lord Cranbonie, the now plaintiff't late husband 
[ 170 7 and other defendants ; errors assigned, were, that the Dndiesa 
was in truth %,ftmiR covert at the tune of the decree had, as it 
aapeara by the now defendants answer in this conrt, in ano- 
ther cause; so there was no cause in court, the cause being 
abated by her marriage* wherein she was the plaintiff. 

That the deed of Uie Earl of Darlington, under which she 
claimed, bemg a deed of feoffment of Ae fiiaiy of Gruildfdrd, 
was void, for the estate thereof was in trastees at that time, 
and no livery of seisin was ever made on that deed, and there- 
fore ouj;ht not to be supported in equity to the disherison of 
the plamtjffi Viscountess Cranboine, coheir at law with the 
said Duchess to the said Earl of Darlington. 

To this the defendant demurred, and for cause showed, that 

for ou^t ^>peared, the decree was well grounded, and that 

the first error was not matter appearing in the body of the 

Matter deliors. said decree hut dehoTM, (2) and yet was alleced as error, and 



not as new matter, and that the now plaintiff could not take 

advantage thereof, neither could any ever take advantage of 

it but t^ defendant, who had not excepted to it ; and it was 

but matter of abatementi and not in point of right, and after a 

decree in point of right ought not to be admitted. 

Error in Mtton As to tne first, resolved, that a decree made in point of 

aL^tt^ t^ t ^^^^ ou^ht not to be reviewed on the point of a dilatory plea, 

uaipwbto. ^ which might have been pleaded in abatement. 

Ante, Cam 35. To the second, because the Earl of Darlington was seised 

I^^* ^^ ^^ * ^"'^ ^^^ ^^ ^^^' though m the nature of a fec^Fment, 

PmT^m t44. should pass the trust without livery and seisin, for the trust 

Vo answer* if might have been declared by parol ; (3) afortiori in this case. 

ratirerMm '^^^ '^ ^^ ™"^^ insisted by the plaintiff's counsel, that the 

^ court, upon defendants should be put to ^pswer. But resolved, that they 

a demarrer. should not answer, because by possibility no other matter can 

come before the court than what is in the demurrer, and so 

the demurrer allowed. 

(S) Seejpoit^c S59, p. 178. atat of ftmvdt waa not passed till fo«ir- 

(3) It will be reoaUected, that tba teen years afker Ifais case was dedded. 

Rtf. Uh. IdSt. A. foU 519. The defendant pleaded the fermer decree* and 
also demaned, for thiit, by the roles of the court, no bill of review ooght to be 
admitted but in case of effor in law appearing In the body of the decree* or v|M 
some new matter offset, arisen after the decree, being such whereof no advantage 
oonid be made at the time of the decree ; and the error that the Duchess was mar- 
ried IS only matter m abatement and not to the right, and appears not in the body 
of the decree, bat is matter of fact out of the decree, and which the now plaintiff 
hat assigned for error and not for new matter, and were it so, yet she ratg^t hav^ 
had advantage thereof before the hearing, and ought not now to be admitted to it, 
nor is the now phiintiff a proper person to take advantage cX that eiception, for 
that the defendants did and do consent unto and allow of the said proceedings, 
nor could any advantage have been taken of the matter aUeged bat by abatement : 
and the other error assigned is no enor, but the cause w^s luljodged upon the said 
deed, and proofi of the Earl of Darlington's Intention. The court, and the assis- 
tant judge, were dearly of opinion that the said plea and demuner were ^pod ; 
allowing the tame, anddiwatsslng the ptamtiff 'a bSI. 

Parry 
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Pabiit v. Bbown. (1) 26 JUoy, l66S* (C. 220.) 

ResolveDi that iivhere a person hath power to lease for ten Lord Chan- . 
years, and he leaseth for twenty, it is ^ood in equity for ten ; 2^***''^^ „ 
and so hath it been frequently resolved in this court. (2) p^r tok^' 

exceeded. 

(1) 5.C.SCha.Rep.ll; NelkST. TTeUer, 7 T. R* 480 ; but a court of law 

(2) CamMl v. Leach, AmbL 749 ; has never held itself entitled to ccmsider 
Hervejf ▼. Heney, 1 Atk. 569 ; Wyk-" such a lease good in part Doe ▼. Fri- 
htm ▼. Wykkam, 18 Yes. 415 ; Doe r. dmui, 10 East, 187. 



Sii» Hbnet B^LtASis et ux^ v. Sie William £ewin.(1)CC. 231.) 
4Jun^, l5Q9r.2. UpanaPlea. 

Suit was for a portion of £SfiOO. The defendnni pleaded hud Chan- 
it wai given her> provided she married with consent of A., ^if^^^Hale 
and if not, then to have but ^100 per annum. Cur": this is j.Hid^ ^' 
but in terrarem, but otherwise if the portion had been limited Proviso to de- 
to a third person. (2) f^ * P^'^" 

• ^ ^ in terromn. 

Ante, Case 17, 
(1) S. C. 1 Cha.Ca.fS. (f) This case is cited» and relied 45, [and notes.] 

upon, ante, c. 155, p. 120. 

Reg, lAb, 1669. A. foL 729. The cause was reheard, and the original order 
and decree, overmling the plea, was affirmed. 



SiE Geevase Sceoope v. Sie Adeian Sceoope.(I) Oct. (C 222.) 
15 Car. fi. Upon a Plea. 

Bill was to be relieved for the manor of Gredney ; the plain* judge Hide. 
tiff claimed by the devise of Sir Gervase Scraope, grand&ther Ante, Case 36, 
of the plaintiff, father of the defendant ; the defendant pleads^ 6, i5i, «i6 
that Sir Gervase bought the manor in the name of Sir Ger* ^?!lfe!j'y 
vase and the defendiuit. That the money for the purchase J 

was riused by the sale of lands of inheritance, which would j^^^ pj^ ^^ 
have come to the defendant, if not sold ; and the courts were chasen. 
held in both their names, and he was never seised in trust for 
Gervase, and now claimed the whole by survivorship. Cur* : SurriTorship. 
this is a good plea, unless it can be proved an express trust, 
which could not be done but by a replicatioii» and there being 
no replication, the plea shall be taken true; (ox per Gwi^, the 
purchase shall be intended an advancement for the son. (2) 

(1) S, C. 1 Cha. Ca. S7. ▼. HewtT, 8 Ves. 199; ante, c 216, p. 

(2) TMlar ▼. Taylor, 1 Atk. 386 ; 169, note 2. 
Dyery.Dyer, 2Cox'sCa.92; Glatiter 

SCro. 
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S Cro. 550. and Sir Sidney Montague*s case there, and Crisp 
V. Pratt. (3) This plea was reheard the 17th of Nov. 1663, 
and on argument on both sides allowed. 

(3) March, 54. 

Ueg. Lib, 1663. B. fol, 135. The cause was reheard on the 17th of November 
before the Lord Chancellor, assisted by Turner, B., when the former order, allow 
ing the plea, was affirmed ; with doubU costs. 

[ 172 ] — ^ 

(C. 223.) Nanny v.Martyn. On Exceptions. 15 Oct. 15 Car. 2.(1) 

Judge Hide. Baron Bud feme have a decree for money in droit lefeme,^he 
Biron and feme, baron dies. Cur : The feme shall have the benefit of the de- 
to^l^^r*^*"" ^^® 5 *^ ^f ^* ^^^ been a judgment at law ;(2) and the Lord 
Post, Case 331. Chancellor afterwards, 18 Jan. 1665, declared he was of -the 
^^^ same opinion in this case, and confirmed Judge Hide's cer- 

tificate. 



(1) S, C. 1 Cha. Ca. «7. 1 Eq. Ca. Keny. Rep. 106 ; Copp'm v, ^ 

Ab. 68. 1 Cha. Rep. X33. 9 P. Wms. 497 ; but tecut, if the wife 

(2) Anon. 3 Atk. 726 ; Bond v. Sim- was not joined in the action at law ; 
numi, ibid. 20 ; Attorney General v. Oglander y. Boston, 1 Vem. 396. 
Boccibitf, 9 Price, 36 ; Tilt ^. Barttett, 

Reg. Lib, 1663. B./ol. 821. The question seems to have been decided, not on 
exceptions, but upon argument of a plea, which was allowed. 



(C. 224.) Sir William Denny v. Filmer.(I) 20 Jan. 14 Car. 2. 

Lord Chan- Error upon a bill of review, for that the decree was, that the 
^*J B 'd ^^^ should be taken pro confesso. The error was, that the 
mi^, - " 8^ defendant was not brought in by process of contempt, and 
Bill pro COD- thereon had a day assigned to answer; on which the defend* 
fesBo. ant demurred, for that it appeared by the decree, that he ap- 

Beriew. peared by his. clerk on the process of contempt, and prayed 

ferther time to answer by his counsel. Cur: Let the defend* 
ant answer,^ saving the benefit of his demurrer till hearing ; and 
afterwards it was heard ; and because of the defendant's ap* 
pearance(2) ut supra, and because afterwards he stood out all 
process of contempt, and would not answer, resolved the de- 
cree was well grounded. 

(1) S. C. 1 Vem. 135. Nels. 64. 2 defendant had not appeared, see, ante, 
Pha. Ca. 133. 1 £q. Ca. Ab. 81. c. 149. p. 129 ; but that the law is now 

(2) That, formerly, it was a rule altered, see tlic references in the note to 
never to take a bill jiro confesso, if the the case cited. 

Savile 
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Savilb V. Darcy, about 1662. (1) rp^ 225.) 

Decree for a great sum of money ; bill of review brought Lord Chan- 
and new matter assigned ; the rule (2) of court was pleaded ^^^'' 
that the defendant ouffht first to pay the money before the bill Money paid 
brought. Cur: Let him give good security (3) {6t the diouey^ before « bill 
and we will dispense with the rule; and the like between^ review. 
Boston and Bvron, by order of the House of Peers about 
1662. 

(1) S.C. 1 Cba. Ca. 42 ; 1 £q. Ca. (f ) Lord Bacon's Ord. 5. 

Ab. St.. (S) Frac. Reg. 97 ; Mitf. t35. 

-^^ [ 173 ] 

Dr. Colucott v. Hill ^ a2'.( 1) Mich. 14 Car. 2. (C. 226.) 

Dr. Collicott, having purchased the fee of church lands, LordCfaan- 
aold them with a general covenant ; the church is restored, (2) i^uJ^^gf ^he 
ihe lands evicted; the vendee brings covenant, and recovers RoIU. 
the value of the lands ; the plaintiff in his bill suggests that Averment 
the said covenant was gotten by surprise, and that it was agvntt a gene- 
agreed only that he should covenant against his own act; ral covenant 
which appearing upon proof, the court onlered the defendant ^"Jjii " ^'" 
to acknowledge satisfaction on the judgment. (3) The like 
between Ferrar and Ferrar about six months before. 

(1) 5. C. 1 Cha. Ca. 15 ; 1 Eq. Ca. (3) See, ante* c. tl8. p. 169» and re- 
Abl S7. lerences there, in note t ; port, c 954. 

(S) Pfft, c. f 43. p. 179. p. 175 ; c. 241. p. 178; Append, c 4. 

Beg» lAb. 166t. A.fol, 196, The court upon consideration tbat the corenant for 
enjoyment waf intended onlj agtanst acts done bj the plaintiff or hu trustees, and 
that the amerocnt to that effect was fully prored, declared the plaintiff ought to 
be lelievcd agunst the oorenants inserted in the deeds, and the judgment obtained 
thereon; and did, therefore, decree the defendants to acknowledge satislaction on 
the said jndgpnenta and to release all erron, and that no more actions should be 
brought pn thie said corenant, and for that eiid f warded au injunction against the 
defendants. The plaintiff to hare his costs. 



Chute v. The Lady Dacres. (1) 23 October, 15 Car, 2. . (C, 227.) 

Alleged that thp defendpnt was mistaken m her answer, Lord Chaa- 
and desired she might amend (2) the matter, being inserted by ^j^ ^^ 
counsel after her perusal ; which was admitted by the court ; ^^^^^ 

(1)5.C. Cha.Ca.S9; lEq.Ca.Ab. sey ▼. Ifttiom 1 Ves. and Bca. IM. As 

f9. to the mode of amendment (when al- 

(f ) Waiter t. Fmier, S Br. 619 ; Ute- lowed) lee, Welk ▼. Wood, 10 Yes. 401. 

O no 
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'^"**!L ^^ replicatioii being filed^ as it was in the Lord Coventry's 

"^•**' time inter Chettk v, Chetik. ' 

Beg. Lib. 16^ A fal. 7. It appeared by affidavit* that the daOBe in qucaUab 
was written in the margin of the draft of the answer, and was inserted and made a 
part of the said answer without the dcfendamVknowledge or consent ; it was, thcfe- 
fere, prayed tkat she might be ftt liber^ tt» nend her siud nsiter ; which im 

allowed* « 



(C. 228.) Smith «. Oxinden.(I) Trin. \5 Car. 2. 

Uid Chan- Thb East India Company sued their factor for an account of 
^^' £\fiGO, in gold ; he accounted for so much of it paid to the 

MeKhaai Emperor of East India, for custom ; the company insisted 

Casiaaia stoleiL ^*^ °*^'*® ^** P*^^ » admitting which it was referred to mer- 
chants, who ought to have the benefit, in case the factor de- 
frauded the Emperor of India of the custom ; and certified by 
the merchants, diat the faetor ought to have it, for tf the gold 
bad been seized for non-payment of customs, the fiKstor had 
been chargeable, wherefore be shall have the bene£t.(2) Vide 
ea$KM proximtuHm 

(1)S.C. 1 ChiL Cib t5; 1 £q. Ca. Ah. (S) JTrnps t. Jemm, 1 Cha. Ca. 76 ; 

369; 5Salfc.SSft. iiwm. Skin. 149 ; l5Vm.Ab.4<. 

Big. LSb. I66f • B.fol. 9S9. The coort was fullj satisfied, thftt the Csctor was not 
to aoeount for the ceitofln saved, he having ran Uie liA of the act 



C 174 ] -^^ 

(C. 229.) BoBSB 9. Vardb. (1) £7 Oct. 15 Car. 2. 

I/xd^Chan. y^^ f^gi ^n, to discover whether the factor had paid customs 
Master of the ^ England; the factor insisted, that as to that he need not 
Bolls. answer, for the advantage did redound to himself, if not paid. 

Merehant, Exceptions taken to this, and the master reports the answer 
Pactor. sufficient ; but on exceptions to the master's report resolved. 

Customs stolen, that the factor should answer, and the case was not like the 
Bxceptions to a foregoing case, for here could be no custom of merchants 
ttp^l^t^ grounded on a firaud to the king. (2) Vide camm prax^ prece- 

<l)5.C.lGbi.Ca.a0. (f)Pif>WoiiT.Htt,lChs.Ca.t56. 



Manninq 
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Manning v. Buroe*. (1) 26 Oct. 15 Caf. 2. (G, 230.) 

Ira mor^rage be forfeited, and the mortgagor tender the Muter of the 
money to the mortgagee, and then Qfefer his bill to redeem, MTrtn 
the mortgagee shi^ have no interest from the time of die nra^Smder- 

tender.(2) ed , no ioterest 

after. 

(1) S.C. lCh».CUu f9; l£q.Ca. Ga(e, 7 Vei. 686 ; r.Tneo^ 

Abb f86. 518. thick, 9 Ves. and Boa. 181 ; Hmne^ ▼• 

(t) Luttoii ▼. Rodd, tCh.Ca.t06; TMmit, 1 Jac. and Walk. tOt. Sis 

aod, if particalar Gurcunutanoes of vexa- months notice, however, if there be no 

tion appear, the mortgagee may, fur- special contract, should be giren of the 

ther, not only lose his own costs, but, intention to pay off the de& ; Gyln v. 

also, be saddled with those of the nort- HaU, It P. Wms. 378 ; and the tender of 

or; SkmtUmMrik ▼. Lofgther, cited the money must be formally made. 



»y the Lord Chancellor, in DetUUn v. Biskop ▼. Ckureh, t Yes. sen. S7t. 

Reg. Lib. 1665. B.fiL td5. The court ordered, tliat if on taking the account, 
il slMMld appear the money tendered was die full amoont of what was due, then 
the plaintiff was not to be charged with interest after the time of such tender ; but 
if it Aoold appear that more was due at that dme than the sum tendered, then in- 
lentt waa to be oomputed for the whole time until payment made. 



Tbw v. Thackwell.(1) 13 Oct. 15 Car. 2. (C. 231.) 

Tub plaintiff ivas lessee of divers lands, whereon one intire l^^ Chan- 
rent was reserved ; a township recovered right of common in ^^^' ^ 
part of the land ; not being evict, (2) the lessee could not ap- ^jPf^'^^™^* 
portion the rent at law, so sues here for ai)portionment, as ^ * '^'^ 
there were precedents that he might ; but it being proved 
that the land was still worth the rent, the bill was dismiss- 
ed. (3) 

(1) 5. C. t Cha. Ca. 31 ; 3 Ch. Rep. of the rent may be had at common 

11. law. 

(t)Co.IJCt. ISO. a« t9t.b; IVe^ (3) It nwl, of eoone, bepreaumed 

JMTcy^, t Hau. and Sel. t77, are antho- there was no covenant aninst the right 

rities that, where a part of the land is of common claimed ; Dudsenjield ▼• 

actnsHy evicted, thfers, apportionment Whu^ett, t Ch. Ca. tMi 



Beg. JJb. 1663. 6. foL 38. 160. The plaintiff's bUl waa diMmased, with ooiti : but 
it does not appear, by the record, that Uiis was done because the land still oonti« 
Aoed worth the whole rent; but because a bond entered into by the plaintiff (and 
on which the cause hinged) waa so iramed as to make the defendant*! i4^t clear ; 
the plaintiff alleged the boad to have been obtained by aurpriao, but failed io his 
proof thereof. 

BicH V. Jaques.(I) 29 Oct. 15 Car. 2. (C. 232.) 

Rich was plaintiff, upon a certiorari bUl,(2) to remove a cause Lord Chan- 
out of the mayor's court, because his witnesses lived out of qJ[21-«j i^ 

(t)&C.lCha.Ca.^t; lt^Cs.Ab.80. (t)Tanbigmr.Tm^odc,tVeni.l7B. 

o2 the 
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the jurisdiction of the court ; and now having examined bis 
witnesses here, the defendant here (who is plaintiff in the 
major's court) moved for a procedendo ; the plaintiff here 
insisted that his bill was of new matter^ and desired to be 
heard here, and so he was, and after hearing the cause dis» 
missed. 

Reg. lAb, 1663. 6. foL 54. The pliintiff*s bill dismisKd* with cosU, aad 
ordered that a prtKeiendo should itsue to enable the defendant in this court to 
proceed to a hearing in the Lord Major's court; and that at such hearing either 
part J mi^t be at iibertjr to use the depositions here taken in this cause. 

[ 175 ] -^^ 

(C. 233.) WooLSTONCROFT V. LoNO, 4* € contra. (1) 6 Nov. 

15 Car. 2. 



Dbbtob in bonds and simple contracts assigns land to sell in 
cre^iors.^ trust for payment of his debts. Resolved and declared to be 
* the constant rule* that the creditors shall have in propor* 
l^id nSeS^ tion,(2) and not Uie bonds to be first satisfied ; so legatees 
there.] ' shall have equal proportion pro rata, according to the great- 
liegatees. ness or smaUness, for the land is made debtor, 8lc. but other- 
wise of judgments, which affect land by their own strength and 
nature. (3) 

(1) S.C. 1 Cha. Ca. St; SCha. Rep. Atk. 110 ; mrUy ▼. Ferren, 1 Br. 43 ; 

IS; S Eq.Ca.Ab. 468. at least, unless the deed is spedalljr 

(t) But onljr as to the principal sums framed for the express pnipose of pdi* 

dne ; interest will be calculated only on ting all debts upon an eqoau^, BarwtU 



such debts as, from their nature, regn- ▼. PoHber, t Ves. sen. 364. 
' W bear interest ; Crmue r, HwUer, (S)Shm - - - - 

iTes. jun. 165 ; lioyd w. WiUumi, t Ves. 54«. 



UrlY bear interest ; Crmue ▼. Hunter, (S) Shmrpe ▼• Earl rf Scarbermitf^ 4 
fVes " * " -^ 



(C. 234.) Baker v. Beamont. (I) 6 Not?. 15 Car. 2. 

Lord Chan- One was in the Fleet for breach of a decree for not vacating 
ceilor. a judgment,(2) and by judgment in a feigned action in the 

Uab' Cor*. Icing's Bench gets himself turned over thither, and so had 
liberty to go abroad, and got the defendant in the judgment 
taken in execution, and on Habeas Corpus he was brought 
hither and recommitted to the Fleet, (3) and confined to his 
chamber ;(4) and a Habeas Corpus with a long return to the 
defendant in the judgment granted. 



193. 



(1^ 5. C. 1 Ch. Ca. 9>t, forming the decree. But, according 

'f I Jnte, c t96. p. 173. to the more, lenient admuiistration m 

|3) £lvard ▼. Waerren, t Ch. Rep. jostioe in modem times, eren dose con- 

\. finementwUl not be ordered; unless the 

(4) P)rac. Reg. S06. In the case of contempt is a very flagrant one. Ceil v. 



Smah ▼. Gardiner, ToUi. 67 ; the de- Uert^t 4 Br. 89. 
fendaat wu put m irons, for not per- 



MoEB 
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More v. Mayhow.(I) 10 Nov. 15 Car. 2. (C. 235.) 

The plaintiff's bill was to be relieved upon a trust, and Lord Chan- 
charged the defendant with notice, and that yet he had got- ^^^' ^ 
ten a conveyance, and yet, on or before the conveyance, had ' ^ 
notice. Defendant, by way of answer, denying that he had ^''^l^J^ 
notice at the time of purchase, for plea saith he is a purchaser „^ before con- 
on a valuable consideration. Obj. 1 . He ought to have ex- veyaooe. 
pressed the money given, for 5s. is a valuable consideration, 
but not equitable. Ctir^: The plea is sood as to that. (9) 
d. Tlie plea depends on the answer, that he had no notice at 
the time of the purchase, which is not a sufficient denial of 
notice, for purchase is equivocal, and may mean the articles 
on agreement of purchase, and so he tnight have notice at the 
time of the conveyance executed. Cur^: It hath been always 
ruled, diat if the purchaser after articles have notice before, or [ ] 76 ] 
at the executing of the conveyance, it shall defeat his title, and, 
therefore, resolved that, plea is not good. (3) 

(1) 5. C.lCha.Ca.51; i £q. Ca. (3) Hornam ▼. &iilftcaC#, 1 Atk. 538; 

Ab. 38. 334. Hardingham ▼. NichoUt, 3 Atk. 304; 

(f ) Bat lee, ante, c. 47. p. 43. note TourviSe v. Nauh, 3 P. Wms. 307 ; the 

8 ; and ScuUhorp v. Burgai, 1 Vei. jun. eonveyanoe mast be executed, and the 

9f . money actofUly paid. 



Garfoot V. Garfoot. 10 Nov. 15 Car. 2. (C. 236.) 

On a Demurrer. ( 1 ) 

Lands devised to the feme for life, afterwards to be sold by Eiecotordiet 
executors for young children's portions ; the executors die, ^^]^*^u[|** 
the feme dies, the younger children prefer their bill against 
the heir; he demurs, b^ause but an authority in the exe- 
cutors, which is now dead with them, and the demurrer over- 
ruled. (2) 

(1) & C. 1 Cha. Ca.35; 1 £q. Ca. Ab. (8) Ante, c. 165. p. 135 ; c 166. p. 

864. 136. 



Churchill v. Grove et ar.(\) 14 Nw. 15 Car. 2. (G. 237.) 
Oil a Plea. 

The plaintiff, having a judgment and a mortgage, exhibits his l^rd Chaa- 
bill against one that had a precedent statute, and against the ^|||^ xuner. 

(l)5.C.lCh.Ca.35; Nela. 89. 

mort- 
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CogateeoTaD mortgagor, to discover Mrhat was due upon the statute, and 
ciipe^iiitaie upon payment to set the statute aside. The cognieee pleaded, 
iS^ put*of ^"* ^^ having extended the recognizance, came to an account 
tbe^rtent in with the mortgagor, and there being <£3/X)0 due, be purchased 
MtufactioQ part of the extended lands for the 6a»e, and assigned the^ 
ml^mM^^^^P^^ to the mortgagor, and this without notice of the 
neat. plaintiff's title, and was a purchaser for a valuable considen- 

tion ; and also pleaded that the plaintiff had taken the comaor 
Porcbate. of the judgment in execution thereon, and therefore the lands 
could not be liable during his life. 

On the plaintiff's part, as to the first point, it was iMisled^ 
that it did not q^pear that the defendant was a parchaser^ 
thete being no new money paid on Ike executing of the con* 
veyance, but that commg in for the -looaey fonnerly due* it 
was -no purchase ; ihadt it was •common in equity for lum, thai 
had the subsequent judgment, to be relieved against him that 
had the precedent statute, upon payment of wliat was due ; 
that therefore the defendant's preteaded purchase being sab- 
[ 177 ] sequent to the plaintiff's judgments, ought not to affect hkn; 
that the plaintiff's judgments were on record, so every one 
onirfat to take notioe of them at his peril. 

The defendant's counsel insisted, that it was a purchase, 

Pardiase pro- that the defendant had parted with part of the extended land^ 

IncMbmno!?* ^^^^ "Were as valuaUe as money, that it was the constant 

Ante7caM7. justice of this court, that if a purchaser bona fide did buy in 

any eigne statute or judgmoftt, and there was a judgment 

fntsne between that and his title by purchase, of which he had 

no notice at his purchase, that he should protect his purchase 

by the eigne incumbrances so bought in ; and that though at 

law a purchaser must at his peril take notice of a judgment 

because it affects the land, yet when one prays the relief of 

this court to have the benefit of a judgment, he shall never 

have that relief gainst a purchaser oona fide^ unless he can 

prove express notice in the purchaser of the said judgment 

when he purchased ; and upon this point the plea was allow- 

Party iu ezecn- ed; (2) but as for the other point, that the plaintiff had taken 

toijBiinies xhe, conusor of the jhdgment in execution, it was confidently 

*^' affirmed, and not deni^, that it was no plea, because the bind 

would become chargeable after the death of him in exeou- 

tion,(3) and that therefore the defendant ought to answer and 

discover. (4) 



(i) Ante, c. 13. p. 13 ; Snelting v, for though mere sorplosage, added to a 

Squib, S Cha. Ca. 47 ; GrenooUi v. good plea, may be rejected, without ti- 

Manham, iUd, 171. tiating the form of defence, (CUrridge ▼• 

(3) See, Stat SlJac. 1. c. 24; ante, e. Hofr, 14Vos.'65}; vet, we are told, 

177. p. 140. " there is-no case in which two defences 

(4) Duplicity seems to ha^e been a ** dfferedby a plea have been separatedt 

sufficient ground for overruling the plea: "and one allowed as a bar." Mitf. 

1^38; 
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Ml $ lee, homewti, 7%e Cmf§rwtim ff a diflereat dodriiM ; tiMOgh io Hut 
Londm^ V. Cttj/arttim «f Livtfwooi, 9 c«m the pies was ofemiled. -See, ■bo» 
Anttr* f IS ; where ThoaipMiit B. hcU Append, c* 18. note 1. 

R«g. Lib. 1665. A/oL 145. Pka allowed; bat phuntiff to be at liberty to ra- 
pljr to tlie 1 



Williams v. Arthur. (1) 24 Nov. 15 Car* £. (C. 238.) 

Plea and Demurrer* 

A BBCRETAL Order was pronounced in 57* after it had de-BillofrenTor^ 

pended on account for three years ; the decree was drawn up ^ Ki'&'. 

reciting the first order^ but part of the matter there is omitted 

in the decretal part of the decree ; the decree was signed and 

inrolled^ the defendant died» and m* fa* was sued to revive, 

but the plaintiff discovering the omission, and that he could 

not have remedy that way, nor could mend thef decree as de? 

fective by surprise, (the defendant beu^ dead,) upon any \90t 

tioB in court, he exhibits his bill of revivor, to revive so mudi 

as was omitted, and in truth the words of ^e bill extended to 

revive the whole decree. It was pleaded that the decree being 

inrolled, a bill of revivor did not tie ; but a scf fd ordered, (2) 

and that the plea be overruled. 

(1) ^ C. 1 Cha. C% 37; S Eq. Ca. id all caw^ ioduciliiiinately, by bi)I. 
Ab. 180. Mitf: 56. 

(f) It is now tb( piactke to fesrive 

. -^^ [ 178 ] 

Curtis v. Smallridgr. (I) 26 Jan. 15 Car. £. (C. 239.) 

The defendant's wife had pawned her husband's plate, and Trial at law [imi] 
the husband recovered «£ 1,500 in trover; the {riaintUF exhi- ^t aside, 
bited bis bill here, and it appeared that the pawning was by 
the husband's consent, and be received the money. 

Cuf^: Because it doth not appear that by any accident the 
defendant was hindered of his witnesses at the trial, we wiH 
not order a new trial ; and taken for a rule, that the court wiU 
not set aside a trial at law, for any matter which might be made 
use of at the trial, and here nothin;^ ap()ears but the defendant Bill of review 
at the trial might have produced this evidence, and we will not for what natter. 
help his negligence ; (2) so there can be no bill of review for n^dnotel^' 
any matter which might have been made use of in the first post. Case S49. 
caiise,(S) or for any matter subsequent to the decree^ as the 
plaintiff's confession. (4) 

(1) 5. C. 1 Cha. Ca. 43 ; 1 £q. Ca. (3) Narrii ▼. U Nese,^ Atlc. 35. 

Ab. 377. (4) But see, Ymistg ▼. Kv^Uy, 16 

(S) iate, c 196» p. 15f . note. -Ves. 350. 

Rff. 
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Reg. JJ^ 166f . A,fiL 403. Upon bringing the rooney intocourt, on the 6th of 
Febniai^» the court ordered en injenetion to issue, restratoing the deliendent from 
proceedmg to execution upon the judgawnt obtdued by him at law ; but by^L SS9 
we learn, that on the 25Ui of February, the defendant was allowed to take the 
money out of court 



(C. 240.) Seaborne v. Blackston. (1) ^6 Nov. 1663. 15 Car. 2. 

Master of Ihe The wife received money due upon a bond to her husband, 
^'*** she usually received and paid the money; (2) he got judgment 

Baron conclude ^,jj ^1,^ bond. Ordered that he acknowledge 8atisfacUon.(d) 

per receipt cxcl ** 



feme, 



(1) 5. C. 1 Cha. Ca. 38 ; 1 Eq. Ca. /erne covert may be the attorney of her 

Ab. 61. husband. See, pott, c. 288. p. tl5. 

(«) iffite, c. 16. p. 19. note 3. the (3) AnU, c. ttfi. p. 173. 

authorities dted in which show, that a 

Reg. Uh, l665..B./o<. 121. Tlie court was satisfied, that the award (which was 
the matter in question) was made at the mediation and request of the defendant's 
wUe, and that the defiuidant ought to make good the contract made b^ his wife, and 
be bound thereby ; and that the defendant should acknowledge satisfaction upon 
^e judgment obtaiqed b^ him at law, on the said bond, at the plaintiff's charge. 



(C. 241.) Randall v. Richford. (1) 2BJan: 15 Car. 2. 

Witness mis- A WITNESS alleged he had mistaken himself at a commisuoa, 
taken re^xat the commission being returned, he came to London and made 
°" ' oath that he was surprized ; a special commission issued to 

re-examine this witness, which was done accordingly ; but this 
special conimission was suppressed by motion, by advice with 
the Master of the Rolls with the six clerks, as contrary to the 
course of the court. (2) 

(1) S. C. 1 Ch. Ca. fS ', Kels. 9S $ 1 but tlie re-examination will be confined 
£q. Ca. Ab. lOS. to that pobt only. Khk ▼. Kirk, 13 Vea. 

(2) Neither at law nor in equity is a S86 ; Asbee ▼. Skipley, 6 Mad. 469 ; and 
witness allowed to allege mistake ge- is very sparingly permitted. Lord AheT' 
nerally, as a ground for re-examination : Fatenny t. FawiU, 1 Meriv. 131 ; Boa ▼• 
thou^ in proper cases, where a specific Btrck, 5 Mad. d9 ; R/omle^ ▼« Ridkif^ 1 
mistake has been pointed out, leave has Cox's Ca. 983. 

been obtained to correct that mistake : 

Ueg. lib. 1663. B./oi. 139. By affidavit it appealed, that the defendant was roia- 
« taken in his depositions, for that several circumstances which he had considered at 

since, were not in his memory when he was examined, and therefore it was prayed 
that he might be at liberty to rectify his said dcposttjonsb The court referred it to 
a Master, to examine into this statement, and report his opinion thereof: hyfiL 96T, 
we collect, that as it appeared the plaintiff was deaf, that his application was made 
from motives of conscience only, and that the commission had never been opened, 
so that lum eonitobat what the deposition was ; a special commission was ordered, 
with power to re-open the former commission, ajid to rectify the said examination, 
ifneedweie. 

Read 
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Read ». Hanby. (1) 18 Feb. )5 Car. 2. On a Demurrer. (C. 242;,) 

One seised of the manor of W. worth £\ 10 per ann, and of Lord Chucel- 
a farm in W. worth £9Mper ann., articles to sell the manor; J^itm Tnroer 
and if that the manor were not worth £l 10 per ann. he would 
make it up with the farm-lands. The plaintiff got a decree Oridiua biU to 
upon these articles^ which was so penned^ that the whole farm «ptt>n» decree 
was by general words included. The defendant exhibited a "* ^'*' 
bill to have the decree explained, on which the defendant de- 
murred. It was insisted, that no bill of review did lie^ because Review, 
nothing could appear to the court on the body of this decree 
to alter it. On the other side it was insisted, that it ought 
not to be by original (2) bill, because it would tend to over- 
throw all decrees, and hinder their execution and diminish 
their force, and that the way must be to set forth the matter 
on interrogatories, upon the writ of execution : to which it was Demwrer, coiw 
answered by the plaintiff's counsel, that the defendant in the ^.Mionof tbe 
first decree could not set forth any such matter in the interro- q„| l^^g^ ^j^ 
gatories, but only answer to the contempts, admitting the matter was 
.words of the decree. Also the plaintiff insisted that the de- *2J?^^ "^ 
murrer confessed the matter of the bill ; but die court allowed 
the demurrer good. 

(1) &C. lCha.Ca.44; S £q. Ca. iMy, 3 Ves. 586. Bat where it ia jonght 

Ab. 77. to set a decree aside for frand, there an 

(f ) Pott, c S51. p. IBS. note. Lord original bill is proper. GaUey ▼. Baker, 

Bacon'sOrd. 1; Wmiley v, Birkhead, S Ca. temp. Talb. 201 ; OgUme w, Heamt, 

jitk. 811 ; Earl of Darlington ▼. PuiU- 13 Vcs. 364. 

Reg, Lib, 1663. B./«/. 397. The court held tlie plea and deroorrer good ; and 
jdbmissed the plaintiff's bill : bat without prejudice to his settuig foith what he 
could, on the prosecution of the said decree, to excuse himself. 



Beautby Sf ux* V. Ibson * af . (1) 4 May, 16 Car. 2. (C. 243.) 

Ibson possessed of a church lease for years, buys the fee of Master of the 
the trustees for sale, and then covenants to stand seised, &c. ^^^ 
for his wife for life ; his wife releases the personal estate to ^^» C**.^' 
the executors ; the church is restored, (2) and she sues here to ][^ease'to attoid 
have the term against the release as long as she lived. Cur*: the inheritance. 
The lease was to attend the inheritancei and shall go where 
the inheritance was to go, viz. to the wife, 8cc. 

2. As to the release, it appears by the proof, that it was not B«1«m govera- 
intended the term should pass, and therefore nothing of that ^ ^^ ^ "S*^^ 
shall be included to go to the executor,, and the release shall 
extend no farther than the agreement which begot it. (3) 

(1) 5. C. 1 Ch. Ca. 46. 8 Ves. a reversion was held not to be 

(9) Ante, c. 9S6. p. 173. included bjr the general terms of a re- 

(3) So, in Lord Braybrook v. iatfctp, lease. 

GoODRICK 
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(C. 244.) GooDRicK V. Brown. (1) 1 1 May, l6 Car. 2. 

Lord ClMm- By a decree a fine levied to a particular purpose shall operate 

Muter of the ^^^ ^ *^ ^^^^ particular purpose (2) in equity, though m law 

BoUs. ^ would operate farther. That a fine and recovery of cestuy 

Ante, Cue f 19* V^ ^^'^^^ should Operate as strongly as an estate at law^ and to 

FmeffOTeroed the same purpose, if it were on any consideration. Judge 

bj a decree. Windham doubted^ whether otherwise this court would give 

Fine and fbco- relief. Also one being tenant for life b^ conveyance, and 

▼eiy of e tniit afterwards the reversioner and ancestor, in consideration of 

blood> &c. articles to settle the estate on him in tail> so that 

in equity he had a trust in tail in the estate ; the court allowed 

of his recovery, though but tenant for life at that time in law ; 

yet it was objected tiiat he ought first to have exhibited his 

biHy and have had his estate decreed to him in tail, according 

to the articles ; to which the court answered not, but decreed 

ui supra. (S) 

<1)&«C. 1 Cha.Ce.40; lEq.Co. been the fintwUchiecogniaedAe vail. 

Ah. SMIu ditv of eqpHable finei Md leco^renen 

(S) Badm t. Earl tf Pembnkg, 9 a doctrine, now, too well establiibed fp 

Vem. 58. leqaire aolfaorttief to be cited in its sop;^ 

(3) In Wathbotiim ▼. Bowaei, 1 Cba. port 
Cft.tl5. tbeprindpalcaieii Mid to bava 

Tleg, iJb. 1663. A./of. 759. The conrt (assisted by Windlwm, J.) was deari j qf 
' opinion, that the fine levied for the purpose of settling an annuity by the decree of 
this court, was never intended bv ue plamtiff to unsettle the estate tail, made oo 
consideration of marriage : and also, tliat where a party is entitled in equity, to have 
aa estate taH eiecoted to him, there a recovery sutfered by such party oogMt >o 
•qaity, to have the same effect as a racoveiy , soiend by one who had an estate laM 
legally eiecuted, would liave at oommoo law. 



(C. 245.) Freake v. Horseley. (1) 1 1 May, 16 Car. 2. 

On a Demurrer. 

^d (Aaii- j^2 1^^ Qf |]^ mortgagee exhibited a bill to have the xper^ 

h Brown. gagor redeem^ or else be foreclosed. The defendant demtiD- 

jfsiipi^ red^ because the executor, who might have title to the money^ 

Honey. was «ot party ; apd the demurrer dlowed. 

Heir. 

JSoLeW, {J)5.C.lEq.C.Ah.n. 



[aa^ nates.] 



Eeg. lib, 1663. h,foU 734. Demurrer allowed ; but plaintiff to be at Gberty to 
amend his bill without costs. 



Ward 
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Ward v. Lake. (I) 12 May, l6 Cmr. 2. (C. 246.) 

Dbm^bhsr to a iubpmna in nature of a 9d^ Ja\{%) because XfordG^w- 
the plaintiff therein did not allege himself heir or executor to V^^» 
him that had the decree* Resolved^ the demurrer is naught, aJ^'^^^a^* 
and never any suoh befofe, for the mAfOjna ia no record, nor y^Y^'^ 
any where iiled ; but if Ibere be any ^defect in the order for Heir. 
the mipasM, caaae must be ahown at the return of the wrk, ^«cator. 
but the order •mentioned die plaintiff to be both hekr and ea- 
ecotor. 

(1) & €. 1 Clw. Ca. «e ; S Cba. Eep. <|t) >atr, c CSS. p. 117. 
15; Gilb.Rep.iaJE4.S34; iBq.Ca. 
Ab. 41. 

^^ [ 181 ] 

Jackson v. Eyre.(0 23 Mwi, l6 Car. «. (C. 247.) 

The defendant had a decree for money; the plaintiff by bill I^n^CbtoF- 
of review reversed this decree^ and the money decreed to the ^_ 
plaintiff. Cur^: On seasch of precedents, the defendant shall ^^^^^ 
not pay damage for this money. mageJ 



<1) S. C. 3 Quu Rep. 15 ; Nds. 83 ; f Eq.€a. Ab. 174. 



Nicholson v. Sh^rman.<1} 33 Jun. l6 Car. 2. ^. 246.) 

One exhibits a bill against an executor and a stranger, setting lord Cban- 
forth that the testator's estate came to both their hands, and ^|^^ Turner, 
that the testator had given him a legacy, &c. The stranger 
demurs, because the executor is only suable. The court over- J^f^^S' 
ruled the demurrer ; for whosoever ^ts any of the testator's cuiw 4e ton 
estate into his hands, is answerable for the legacies ; (2) and in tort. 
Trki. Term €5 this cause was heard and decreed. 



iX) S. C, t Cba. Ca. 57 ; 1 £a. Ce. been one of the earliest cases which esta- 
Bajm. f4. 1 Sid. 45 ; and I 



AU S37 ; and, at coninx>n law, in T. blish that an action willfiot lie for a legacy. 
~ itobsTe (H) Read's Case, 5 Rep. 34. 



R«.£tt. 16«3. B.A>tlO04. Demnncr held to be inniiBoieiit, bat the benafit 
.•f the matters contained therein saved to the defendant ttU the hearing. R. L. 1664. 
B,foL 77a Decreed, that the defendant should pay the legacy to the plaiflOMf, with 
interest from the time of tlie bill filed, unless the plaintiff could prove a ppsvioM 
<)eaaiid, and in that ease, tf ith inteieit firom llie time of jocfa demand. (See, ^iM<, 
c 1. note 5.) 



Williams 
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(C. 249.) WiLLiAMB v. Owen crmf Arthur. (1) 23 June, 26 Car.2. 

Dcmaner to an The defendant answered the bill of review, (2) but so as that 
some matter in his answer would bring into examination some 
part of the decree, as it was signed and inrolied ; on which 
answer, as to that part, Serjeant Fountaine drew a demurrer, 
because this would tend to perjury and infiniteness, to re- 
examine things examined and decreed, of which opinion the 

Ante, Case SS9. court was ; but as well the defendant's counsel as the court 
said there could be no demurrer upon an answer in equity. 
Serjeant Glynn for the plaintiff said, he had known it ; the 
court made an order that there should be no examination of 
that which had been examined, and that was the rule. (3) 

(1) 5. C. 1 Dick. 8 ; 1 Ch. Ca. 56; t though both the reports in Dick, and 
£q. Ca. Ab. 174. £q. Ca. Ab. have copied the blnnder in 

(2) It is evident, from the context, the text above ; which would make the 
that the bil|f^aA a biir of revivor; and whole arguraeiit inconsistent. 

^ ' so it is MUted in Chi.'Ca. ubi tuprh, (S) Harmon v. Bidlof, Com. 590. 

[ 182 ] 
(C. 250.) Belton v. Anne. i6 Car. 2. 

Lord Chancel- Debt extinct by the Act of Oblivion; the debtee gets judg- 

Master of the ™^°^ ' ^^ defendant sues here, and the judgment decreed to 

B^ls. be vacated ;(1) and the Chancellor said this court might re- 

Judgment vft- lieve on that act, as well as any other court. 

cated. 

ActofOblinon. (1) A-e. c. «6. p. ITS. 

JUg, LUk 166S. A ,fol 1011. The decree fully coniinns the report. 

(C. 251 .) Combes v. Proud. (1) 16 Jun. 16 Car. 2. Demurrer. 

Lord Chanoelp The bill was a bill of review, and in drawing up the decretal 

^^ order, the matter on which the decree was [made, ioas] de- 

foI!S!" "*" clared to be proved, and the case stated far different from the 

Post Case 401. ^*^^ » therefore the errors assigned were, that the decree was 

* grounded on matters not proved, and instanced in particular. 

Review. uiat the matters mentioned in the decree to be proved, were 

WhatErronas-iiot proved; this demurrer was general, that the errors as- 

**^ signed were not errors in law, and were but misjudgments, 

&c. And on debate it was declared, that on a bill of review 

the cause of review must arise and appear upon the case, as 

(1) S. C. 1 Cha. Ca. 54; 1 £q. on the original bill, Mst, c. t&9. p. 183. 
Ca. Ab. 164^ S £q. Ca. Ab^ 174iand, 

Stated 
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stated to the decree ;(2) and that the fact must be admitted as 
then stated/ and that though the fact, whereon the court gave 
jud^ent, were mistaken, yet there is no ground of a bill of 
review, but the fact in this case must be admitted true, aind 
the decree is matter of record, and can be tried only by the 
record ; but in mistaking the fact, the proper course had been 
to have gotten the cause reheard before the decree had been 
signed and inroUed. (3) 

(t) Ante, c. 200. pi. 154 ; MelUak ▼. (9) AtOe, e. t51. p. 179. 

WtUiams, 1 Yem. 166 ; see, howeTer, 
Bcnkam ▼. Ifeweomb, ibid. tl6. 

Jttg. Lib. 1663. A. foL 974. The court, assisted by Turner, B. (not Rainsfordj 
B.) held that the demurrer waa good, and dismissed the plaintiff's bilL 



Glover v. Portington ^ «/.'(!) 14 May, 16 Car 2. (C. 252.) 

MoBTOAGEE by will remits part of the mortgage money and Maaterof the 
all interest, provided the rest be paid within three years, or, if ^"■- 
the rest be paid in three years ; the mortgagor not paying in Voluntary Gift 
three years loseth the benefit of that bequest, for the gift was on condition. 
voluntary ; (2) and in this case upon demurrer it was resolved, ^offci^u^- - 
that if a man hath less decreed for him than he would have, he [ 183 ] 
shall not bring a bill of review. (3.) But a bill of review lies Reylew, who 
only for him against whom the decree or dismission is ; and may bring it 
after long debate, the demurrer was therefore allowed. And 
note : In the case supra the mortgagor suing to redeem, was 
decreed to pay the whole money causa qua supra, and the de- 
cree confirmed on a rehearing ; and Fountaine, of counsel with 
the plaintiff mortgagor, agreed it to be so. 

(1) & C. 1 Cha. Ca. 51 ; Nets. 96 ; (9) But out appeal to the Hooae of 

S Eq. Ca. Ab. 174. Lords, Prac Reg. M. 

(t) Ganiek ▼. Lord Camden, 14 Ves. 



383. 



^. Lib. 1663. A.fol. 751. The court declared, that, as the favor intended the 
Ijluntiff bjr the will was condittoiml, and the condition was unperformed, the plain- 
tiff could have no relief in equity ; but, on being admitted to redeem, must pay 
the whole mortgage money. 



Proud v* Combbs,(1) supra Case 25\. (C. 253.) 

Account stated is a good plea; but if there be any agreement J^ter of the 
to rectify mistakes, it shall not conclude^ though under hand xllte,'ca8c69, 
and seal. [and note.] 

(1) S. C. 3Cha. Bep«19} Neb. 100$ 1 Cha. Ca. 55* 

Rand 
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(C. 254.) Ramm [Rakd] v. Cartwbioht.(I) 5 Noo. 16 Cor. « 

Bister of Ae A VOLUNTABT deed foimd to be franduleot agaiast a mortga- 

Fraadalent 8^^' 7^^ ^^ grantee ia the said deed may afterwards sue for 

deed good fedemptioiiy for it is good against the gnmtor and his heirs,(2) 

Agunst the ^nd he shall have the equity of redemption. 



(1) 5. C. 2 Eq. Ca. Ab. S89, m 

(t) Curtii T. Price, 1« Ves. 103 ; 
and though equity will not assist a vo- 



lunteer, yet if the act is completed, 
though Toluntaiy, the court will act up- 
on it £c parte Pye, 18 Ves. 149. 



£(f . Ub. 1664. B.foL Bt. It was proposed that the defendant, the mortgagee, 
should eive the pluntifF, the grantee, the sum of £40, and that the plaintiff should 
release her interest in the ptemlses ; to which the parties consenting, a decree was 
made aocordinely ; and it was <»rdered that, on such payment as aforesaid, the 
plaintiff should deliver up to the defendant aU deeds ana writings in her possession 
coooeming the premises m question, and also execute such furmer assurances as a 
Blaster of the court should think neoessaryf at the cost and charges of the defen- 
dant. 



(C. 255.) Kennksbt tx Pabrett. 15 Dec. iGCar.i. Demurrer. 



Legatees of portions at (I) twenty-one years of a|;e, had 
A^^ I- en maintenance in the mean time allowed them on suit here. 

Ante, i^ase dU, t a i • 

^. 4 . Archer m cuna. 



Legatees 
maitttanance. 



(l) As it does not appear whether 
the legacies were only first to vest at the 
time mendooed; or, being piwioosly 
vested, then to become payable ^ aad 



as it is left equally uncertain whether 
the testator was one who stood m bee 
pamtif ; it is impossible to make much 
use of tiiis case as an autbori^* 



(C. 256.) Drbke i^ar 9. Mayor OF ExoN.(l) Feb. 17 C«r. 2. 

Lease with covenants to renew; the lessee becomes bank- 
nipt, the commissioners assign to the plaintiff, who sues the 
lessor to renew ; and resolved that he should. (2) Serjeant 
Nudigate affirmed that the commissioners might assign the 
equity of redemption of a mortgage; eedquare, quia de hoe 
the statute (3) speaks only of conditions, and not conditions 
forfeited. (4) 



Lord Chancel- 
lor, 

J.Windham, 
Baron Turner. 
Commissioners 
of Bankrupts 
assign cove- 
Hants in Equity. 



(1) 5. C. 1 Cha.Ca. 71 ; Nds. 101; 
1 Eq. Ca. Ab. 53. 

(S) The decision was otherwise: the 
bill was dismissed ; see the extract litMn 
Bt§. Lib, infill And such was held to 
be the law in Vandemanker r. Detbo- 
roHgh, t Vem. 97 ; and Moyta ▼. UttUt 
ibid. 194. See also, WethtraU v. Geer^ 
tag, is Ves. 515; BltekUnd v. OM, 



8 Ves. 95 ; (rHerlihy v, HedgeB, 1 Scli. 
and Lef. ISO ; Bvtisftt v; Hewitt, $ Vea. 
S55. 

(5) 91JSCl<.e« 19. s. IS. 

(4) Serjeant N«wdig|ito*soiMnioa was 
confirmed in Whitvwrth ▼. Davis, 1 Ves. 
and Bea. 547 ; HitcKeoek ▼. Stdgewiek, 
S Vem. 161 ; and is now nnqnestionahle 
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Bi^Ilkl664hA./U.a8(K The coort» hiving coitedledwkk iev«tailb(*e 
judges bwdes Ibote ptOMnt at the hetring, w« of opiflion» ^hit neither b^ Hw 
asif^uneiit of the Comaienoiien of Benkni)it» nor otherwiee, were the pleintkft 
entitled te the benefit of the eoveMat in qocttioa, end^thei«forti» '*¥■"*—* the 
plaintUTs bill, with ooits. 

-^^ [ 184 ] 

Bakbb v. Shelburt. (1) 10 Feb. l664. (C. 257.) 

It is usual, when an apprentice is out of his time, to prefer Apprentice omj 
his bill, to force his master to sue his covenants within a year, ^^"^ hi« muter 
or be foreclosed. Semble in outers cases, (£) for witnesses may ^ ""^^ ^ 
die. 

(1) & C. 1 ChB. Ce. 7a; 1 Ei). Ce. L$mUih 1 Vek 6eib 144; AtMirtf ▼. 

Ab. 78. 907. Dim$dale, 17 Vet. lit ; JmAmm vw 

(f ) A deed* though void, may, upon MUlan, 13 Vea. 587 ; that a dood-may 

the same pHneiple, be ordered to be not hang over a man's rights. 
Mifered up : Mmfor rf Cokkmn ▼. 



Tebwit v. Gbesham. (1) (C. 258.) 

OitDiftRED u{x>n a long debate, that the depositions of ^it- Lord Chaooel. 
nesses taken in a cause thirty years since, about the same >^a^~ Baron T^mer 
ters, being incumbrances and damnifications, should be made Depositions In • 
use of in this cause, witnesses being dead, though that suitformercaosebe- 
were between other parties from whom these claim not;(£)^^J|^|^P"' 
and the case between Trinity Hall and Doctors* Commons 
cited, and between ChatltM and Vaii^um^ 

(1) & C. 1 Cha. Ca. 75; 1 £q. Ga^ 413; and, ^Mt, e. SS3. p. t64. and 
Ab. f f7. notes, 

(t) Bat see Cokg t. FomiUriii, 1 Vera. 

Bfg. Lib, 1664. KfoL 337. The conrt was clearljr of opinion, that, the mat- 
ten in issue, in the preiekit eaose,- having been in fssee in tlie former cause, the de- 
pontions talcen in such fonncr cause ought to be read and nsed as evidence before 
the Master, in takiag tlie accounts in the present cauie. 



S« Thomas Bennett and Sir William Brown v. Box (C. 269.) 

*«f.(l) 

This case concerneth assets in equity, by which it appeareth Asseu against 
that the ancestor's incumbrances on it were so great, the reve- ^^* 
nue would not pay the interest ; for which reason resolved, 
no assets in equi^. (2.) 

(1) 3.C. lCha.Ca.lt. atoomide- (t) But at law, had the estate been a 
nble length ; f Eq. €•• Ab.465. Ie|^ one, the phindff would have oh- 

tained 
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tuned jodgmeiiC; thoiuh be mqit have it ftppean to have lieen,) twelve yean 

waited for the fraiti of it ; and an ana- later ; and at all times vutMeqnent to the 

logous decision wooJd have been made Stat of Fiandsy t9 Cba. 2. c. 3. of 

in equity as to thu incft estate, (for sach which see the lOtfa and 11th sections. 

Reg. lAb. 1664. A./oL 271. The Lord Chancellor requested Lord Chief Justice 
Hide, the Lord Chief Baron, and Mr. Justice Windham to consider the case, as 
stated for their opuiions. FoL 400. The judges were of opinion that the lands were 
not assets. The circomstanoes are but loosely stated in the report : the ancestor 
had only a tnut estate in the hmds ; and the statute of frauds was not yet passed. 
See note ft, tupriL 



(C. 260.) Smith v Pemberton. (I) 30 1%, 17 Car. £. 

Interest tnined The mor^isgee had assigned for principal and interest ; the 
nsOTtoi^Snte ™^rtgagor Came to redeem. The question was. If what the 
Case^iso'! ' assignee paid should be all taken for principal : Resolved, 
[and notes.] That all which he really paid and was due, should be princi- 
pal ; but the account between the mortgagee and the assignee 
should not conclude the mortgagor, (2) and therefore referred 
to a master. 

(1) S. C. 1 Cha. Ca.6r ; 1 Eq. Ah. to the cases m mtirg. add Clumben ▼. 
S87. 5t9. . GMwm, 9 Ves. 264 ; Norrisk ▼. Mar^ 

(S) To the authorities cited in notes ihaU, 5 Mad. 481. 



[ 186 ] DE TERM. S. MICH. 1692. 

IN CURIA CANCELLARLE. 

(C. 261.) DuFFiELD V. Smith. (1) 

DuFFiELD upon marriage settled his lands to the use of him- 
self for life, then to his wife for life, remainder to the first son 
and the heirs male of his body, 8&c. and for default of issue 
male, remainder to the issue female, until the heirs or assigns 
of Duffield should pay them ,£3,000 ; remainder to his own 
right heirs ; and afterwards he and his wife die, leaving issue 
a son and a daughter ; the son dying without issue male gave 
his sister the value of £5,000, and settled the land upon the 
plaintiiF for life with remainders over ; the defendant, who 
knarried the daughter, preferred his bill foj' this <£d,000, and it 
appearing to the court, that they had an estate at law by the 

0)S.C. SVero. 177^258; 1 Eq. Ca. Ah. 104. 

limi* 
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limitations in the settlement, the bill was dismissed^ and there- 
upon they brought an ejectment, and recovered at law ; and 
now the plaintiff prefers his bill to be relieved^ upon a pre* 
sumption that^this £5fiO0 was given in satisfaction of the^^^"**"** 
£3,000, and should be so taken. And Trevor and Hutchins 
were of opinion, that it should be so presumed, and that the 
plaintiff ought to be relieved; for that the son, after h^ had ! 

given this £5,000, and disposed^ of the estate, and given the ! 

plaintiff but an estate for life in it, could never intend that he I 

should raise the £S,000. But Rawlinson was of another opi- | 

nion, in regard that no such intent did appear, and here the [ 186 1 i 

defendant was heir at law ; and though sometimes such in- \ 

tendments had been taken here in favour of the heir at law, (£) / i 

and when the circumstances of a family have been very mean V 

and low ; yet here it was a^inst the heir at law, who also 
had the estate in law : and m many cases where this court 
will not relieve where the party hath no estate in law, yet 
where the party hath the estate at law, it will not take it from 
him. (3) 

(f) BimehUffe t. Hmehlife, 3 Yes. J^^. upon appeal, was in conformity 
5f9. with the opinion of Rawiinson: lee 

(5) And the final judgment, in Jhm. Joam. H. L. voL zt. p. 158. 

Reg, Ub. t69S. A. foL 57. The Lords Commissioners were of opinion, tliat 
Andrew DofBeid, the son, never intended that the plaintiff, whom he had by his 
will made only tenant for life, should pay the defendant £9,000 out of his leal 
estate, when he and his fisther bad otherwise so liberally provided for them ; and, 
dierefore, decreed the defendants to execute a reconveyance and rel»ue of the set- 
tied premises to the plaintiffs, and awarded a perpetual injunction against the 
dcfimdanto to stay their proceedings at law on the said deed of settlement. But 
•ee note 3. tufra, 

Alcocx: t;* Ellen. (1) 26 Oct. /q ngo ^ 

A MAN devised a term for years to his daughter and her Ante, Case ii6, 
children, (she then having three children,) and also to such l^oA note.] 
other children as she should have, and the children of those 
children, she having other children afterwards. (12) But the 
question was, whether they should have any shares ? And ik 
was held that the woman and her three children took jointly 
each a fourth part, and that the after-bom children took 
nothing; and that these words were words of limitation,(3) and 

not 

(t) 5. a S £q. Ca. Ah. f 90. testator's death. Cepfc t. Cook, t Vem. 

^f) But it does not appear when 545. 
diese children were bom : from the de- (5) This, perhaps, is an error either 

dsion, however, if It is correctly re- of the reporter's, or of the transcribei's : 



ported, it most Be inferred that they it seems inconsistent widi the previous 
were neither bom, nor m vartn m aiere, leotence, and is, probably, one of those 
when the property vested ; I. e. at the hasty notes, which have afibrded an op- 

P portonity 
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not of pai€lia«e» and 'tit as much for the wifc'a part aa thouf^ 
it had been given to her and the heirs of her body .(4) 

poftnni^ for pasting an eqiall^r ^^y tied to take as jomt-teoants wilb tbeir 

censure upon the general oompiUuion. mother, more than the aAer-bom chil- 

tf the word " cbUdren" ooght, here, to dren. Buffar r, Bradford, t Atk. ftf. 

be comtivcd aaa word oCIUladon. the (4) But ne CooJk ▼. Cod^ nM $mptk. 
three eUest oookl not have been enti- 



(C. 263.) Duke of Southampton v. Sib Cjesab Cramborne. (1) 

Sir Henry Wood having one daughter, and having a desire to 
advance his daughter in marriage to the said duke> makes a 
settlement of his estate, (reciting the intended marriage, Sic.) 
and limits it to the use of himself for life; remainder to the 
use of J. S. and the defendant, and their heirs; to the intent, 
that in case the plaintiff should be married to his said daughter 
after the age of sixteen, and that they should have issue male 
between them, that then the said trustees, and their heirs, 
should stand seised of the premises, in trust for the plaintiff 
during his life, and after his decease in trust for his said 
daughter for her life, and after in trust for such issue in tail. 
Sec. The said plaintiff was married to the said daughter be- 
fore her age of fourteen, but she lived till she was dbove the 
age of sixteen, and then died widiout issue; and the plaintiff 
[ 187 ] preferred his biO to have this trust executed to him for his life ; 
and the only question was, whether he was intitled to this 
estate for life ? And it was held, that although she was mar- 
ried before the age of sixteen, yet in as much as she lived till 
after the age of sixteen, she might properly enough be said to 
be married after the age of sixteen ; and so it was held in the 
hord Salisbury's case,(2) and affirmed in the House of Lords. 
They all held, diat although there was no issue of that mar- 
riage, yet the plaintiff was intitled for his life, for that it should 
be taken reddendo singtila singulh, and the having of issue 
should be no condition precedent to his tmst for life, but 
should refer to that limitation of the trust to the issue, for that 
a trust should be expounded by the same rules as a will, or as 
articles of agreement, which need not diat precise form of 
words as a limitation of an estate at law; as an agreement to 
convey an estate to J. S. for ever will carry the fee-simple. 
And Trevor said, that if it were the limitation of an nse at law, 
it would be sufficient to create an estate for life, the intent of 
the party so plainly appearing as it doth in this case. This 
cause being afterwards heard in the House of Lords, the de- 
cree was reversed. (3) 

(1) 5. C. 1 Vem. 339. (S) In the note to the report of this 

(t) ilnte, c. MS. caic In Van. It b slated, (by an orer- 

•ight 
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tigbt very nmsHi io the leaned cdi- nkote: gee Slow* P. C 87; «iid» fcr 
tor,) that the decree was affirmed. It the grounds of reversal, |iarucyT.ilittfii« 
was reversed, as stated in the text Com. 732. 



Grubb v. Woodhouse. (C. 264.) 

• 
A MORTGAGE was made in 1642 of lands/ then of the value of Mortgage re- 
•£90 per arm,, and money being at eight per cent, the mort- ^J!?'^|^'" 
gagee was to enter presently, and pay the mor^agor £SO per ^^'^^ 
ann. The mortgagees have been in possession ever since, and 
paid the £20perann. The plaintift, being the grandson and 
heir of the mortgagor, preferred his bill against the defendant, 
grandson of the mortgs^e, to redeem; and it being heard at 
the Rolls, the bill was dismissed, by reason of the length of 
time, the mortgagee having been in possession fifty years. But 
upon appeal to the Lords Commissioners, the cause being 
heard this Term, they decreed a redemption, by reason of the 
continuance of the payment of the £20 per ann. which was 
all one as the paying of interest, being pursuant to the first 
agreemeiit.( 1 ) And if interest be paid constantly upon a mort- 
gage, the anti^ui^ of it is no objection against the redemp- 
tion of it; but it was ordered that there should be no account 
of profits, (2) but that they should be set against the interest ; [ 188 J 
and the mortgagee had his costs* (3) 

(1) EduU ▼. Bwchaman, t Ves. jan. (t) Hardy ▼. Beeves, 4 Ves. 481. 

84; Lake t. Thomas, S Ves. 17 ; Han- (S) The costs are to be paid in the 

foril T. Hairdy, 18 Ves. 460 ; Bamm t. first place, Kenehel t. Stntftan, IS Yes. 

Hmtim, 19 Yes. 33S; Hodk ▼• H§aly, 9fO, mnless there has been impfoper 

1 Yes. and Bea. 540; Whiting t. Whiu, conduct on the part of the mor^gee. 

Coop. 4. DetiUin ▼. GaU, 7 Yes. 583. 

Bif. lift. 1699. A./0I. 1S8. At the first hearing the Master of the Bolh dis« 
nissed the phdntiff' s bill ; bat, on a rehearing, the Lord Chancellor leversed that 
decision ; and decreed a redemption of the premises in question, and that the 
plaintiff should be at liberty to take out an injunction to restnun the defendant from 
I waste, till the aooouots were taken and a reconveyance executed ; but allowed 
* ttt his costs. 



Conway v. Strovj>£.(1) (C. 265.) 

A.CBEBITOR of J. S. deceased, prefers his bill against the de- Executor de son 
fendant, for a discovery of the estate of J. S. which is sup- ^^ 
posed to be in his hands. The defendant demurs, because 
there is no executor or administrator of J. S. plaintiff or de- 
fendant, and held to be a good demurrer,(2) because if no per- 

<1) S. C. t £q. C«. Ab. 77. ^) So a plea would bold. PUinkeU 

▼. FeruoA, 9 Atk. 51. 

p 2 son 
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$oD will adikiinister^ the plaintiff, as creditor, may; and it U 
necessary that the executor or administrator should be party, 
because it may be they may show how the plaintiff's demand is 
discharged. (3) 



(3) A Coart of Equity will not, in 
general, decide a case, '* unless every 
" one sustaining any character, the rights 
" of which can be affected by the dect- 
'* sion, IS a party." KnoUyt y. AJcodt, 7 



Ves. 565, But see a necessarily ex- 
cepted case, where the executor is out- 
lawed, and cannot be found. HeaA ▼• 
Pere'wal, 1 P. Wms. 684% 



(C. 266.) 



Lady Gaynsbobough's Case. (1) 



Lords Commts- Thb Lord Gainsborough devbed several legacies, and charged 
tionen. (hem upon his Rutlandshire lands, and likewise charged his 

H^r^deiecu-'^^^ ^^^^ ^^^ payment of his debts, and made his lady exe- 
tor. cutrix, but did not devise to her all his personal estate in ex- 

press words; but it was in proof, that he declared that his lady 
should have his personal estate, by five witnesses of reputa- 
Averroenttoes- tion; and my Lord found fault with the will after it was writ, 
P'*^* because the personal estate was not given to her, and that Mr. 

Milner, who writ the will, told him, that, being made exe- 
cutrix, she had it by law, without any express gift. 

1. In this case it was agreed, that (when there is no inten- 
tion of the testator appearing to the contrary) the personal 
estate shall in the first place (£) be applied to the payment of 
debts and legacies, as far as it will extend in aid of the real 
estate, and for the benefit of the heir, whether he be hares 
natus or /actus, although it is but of late times that the hares 
factus{S) had that privilege, but the course of the court of late 
hath been so. 
Post, Case S15. 2. Where the will concerns lands only, there no averment 
shall be taken, by any proof whatsoever by parol, to supply the 
defects of it, which varies from the sense of the will in writing; 
£ 189 j but so far as concerns a personal estate only, such averments 
may be made, because a nuncupative will is good to dispose of 
a personal estate. (4) 

3. It was held in this case by all three of the Lords Com- 
missioners, that the lady ought to have the personal estate 
exempt from debts and legacies^ because the written will 



(1) S. C, S Veni. J5«; 1 Eq. Ca. 
Ab. SSO; cited, also, in P. Wnis. 9. 
116. 

(S) Tain T. Lord Northmek, 4 Ves. 
ZU; Milner r. Sinter, 8 Ves. 305; 
BamewaU ▼. Lord Cawdor, 3 Mad. 455 ; 
Gittmt ^. Steele, 1 Swanst. 28; Bootle 
▼. Blwudell, 1 Merir. S16» Appendix, 
c. f. 

(S) Pocftley t. Pocfcfey, 1 Vera. JT; 



Guwrr T. Mead, Prec. in Cha. f , seems 
to confine the pririlege to an hgreefme^ 
Uu of the whole estate; but that dia- 
tinction has not been followed. G^ham 
▼. Hancoek, t Atk. 436 ; pcsf, c. t88, p. 
t08. 

(4) Trimmtr t. Baune, 7 Ves. 518 ; 
WuUmi T. WoUon, 14 Ves. 3SS ; I^mng^ 
ham V. Smtfor^, 17 Ves. 449. f Moit. 

to. 

chaiigretk 
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chargeth all debts and le^cies upoa the lands, for there were Port, Cue t9i; 

seven legacies given, and in every paragraph the conclusion is, '^* 

'' to be paid out of his lands;" and although parol proofs shall 

not be admitted in contradiction of the will, yet when they go 

only in confirmation and corroboration of what Spears to be 

the testator's intent by his written will, there Uiey may be 

made use of to fortify it(5) 

Trevor said there was but one case which made any man- 
ner of doubt hi him, and that was the case of my Lady Mid" 
dieton and Sir Thomas Middkton, who was haresfactus, where Post, Caie trs. 

Sir Middleton devised his estate to trustees, to raise ^ 

money for the payment of his debts, and after the debts paid, 
then to Sir Thomas Middleton; and yet the Lord Chancellor 
Jefferies decreed the personal estate to be first applied, and 
that decree yet stands, but he thought it might be erroneous 
in some things. 

The decree was, that the lands should stand charged with 
the legacies, and in case my Lady was sued for any of the 
debts, (as she might be by the creditors^) she was to be reim- 
bursed out of the lands. 

(5) Bum V. Beach, 5 Mad. 561. 



Welch v. Welch. ^C. 267.) 

Upon the statute of distribution (1) it was held and agreed, DUtribotiom 
that where it is said in the statute, *' that there shall be no re- 
presentation amongst collaterals beyond brothers and sisters 
children/' it is intended of brothers and sisters to the intestate 
only;* for if the intestate hath no lineal relations, nor brothers ^ It was said to 
nor sisters, but (for the purpose) three uncles, and one o(^^^^^ 
them dies before the intestate, leaving issue, it is held that ^^ ^ ' 
issue shall not come in by way of representation, for though 
the uncles were brothers amongst themselves, yet, not being 
brothers to the intestate, there can be no representative.(2) 

Amongst lineals there may be representatives by grand- 
children, and great grandchildren, without restriction, because 
the restriction is only among collaterals, and there it goes only 
to children. (3) 

If the intestate had three brothers, and two of them being [ 190 ] 
dead, and one qf them left three or more children, and the 
other one child only, and the other brother be living, the share 
of die one child shall be equal to the share of all the three of 
the other brother, because there they claim as representatives; 
but if all the three brothers die before the intestate, and one 

(1) n and 23 Car. 2, c. 10. (5) Pelt ▼. Pett, Com. 87. 

(9) iUwr. Hmrding, S Vcm. tSS. 

leaves 
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leaves one child, and anotker two, and another six, there each 
of the six children shall have a share equal to the 'one child, 
because there, all the brothers being dead, none of them claim 
as representatives, but all claii|i as next of kin, and therefore 
shall all take equally. (4) 

(4) Bawen ▼. Unlewood, 1 P. Wms. 595. 

He£» IM>- 1693. A. foL 163. The Lords Comniissioners mumimously ■gree^, 
tbtt the lands should stand diarged with debts, and with sach particular legacies a^ 
were charged thereon by the testator's wiU, in the first place; and that the same 
ouf^t only to be made good oat of the personal estate in case the lands ahoold not 
be sufficient to satisfy them : and that, if the plaintiff should be forced to pay any 
of the creditors out of the personal estate, she ought to be reimbursed the same b^ 
the defendant, or his heks, aod the other devisees of the real estate. But as to any 
other legacies ^ven by the testator, and the pharges of his funeral, whidi were not 
charged on the s«id lands, the plaintiff ought to pay the same ; and it was decreedl 
aocordingly. 



(C. 268.) NoRTaN t;. Me. Barker. 

Distribution. CoLONEL Norton having issue Mrs. Whitehead and two 
other children, Mrs. Whitehead had issue Mrs. Barker and 
two other children, and upon her marriage with Mr* Barker^ 
he gave her <£500. 

doionel Norton being dead intestate, the question was« 
whether this c£500 should be accounted as part of her share, 
because the words of the act(l) being, " where any child ia 
advanced," and here she was the grandchild ? 

Held by the Lords Comniissioners, Rawlinson and Hut* 
chins, that this should be reckoned as part of her share. 



(C, 268, b.) 



(1) Stat. 22 and 23 Cor. 2, c. 10, s. 5. 

(1)It was held that if the heir hath any advancement by money 
or personal(2) estate, that it shall be reckoned as part of his 
share, because thb statute is, that he shall have a full share, 
notwithstanding any land which he shall have by descent, or 
otherwise, from the intestate. 

In Colonel Norton* s case above, it was held, that he having 
bought his son a pensioner's place in King James's time for 
£500, which upon King James's abdication was lost, so that 
he had no benefit by it, yet this was ruled to be an advance- 
ment, and to be reckoned as part of his share. 

(1) 5. C. In note to 3 P. Wms. 317. (2) Pratt v. Pratt, Fita-Gib. 285. 

DE 
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IN CUBU CANCELLAmS. 



Chaffin V. Gawden. (1) (C. 269.) 

A BILL was preferred by the lord of a manor against the Lord Keeper, 
tenants for cerium leta. The equity of the bill was to pre*- Certam Lete. 
Tent multiplicity of suits, in regard it is a sum of money pay- 
able to the lord of the leet, of which every baron that owes 
suit and service to the leet, is to pay a part according to the 
custom of the place ; so that to bring an action against every ^ 
contributor for every little sum would cause multiplicity of 
actions ; and thereupon it was decreed for the plaintiff, (2) 
unless they would go to trial at law upon the usage, where 
the issue was directed to be upon the solet, and not upon the 
debet: for it was said, if the issue be upon the deoet, the 
right must be made out at the trial, but upon the sokt it is 
sufficient to prove the usage \ and so it was directed in Dr, 
Hinckley s case of Worcestershire for a pension of <£4 per 
annum issuing out of the estate of Mr. Jolly. 

It was said in this case, that although a distress is incident i Vent 105. 
to amercements in a court-leet; yet for any duty which the Y**J5^,^p' 
lord intitles himself to by custom, he cannot distrain unless ^ "c^* J^. 
the custom be also to distrain for it. (3) hefs Case. 

Certnm leta is paid to the lord, in consideration of the [ 192 ' ] 
charge in obtaining the court-leet, which saves the attendance 
of the resiants from the turn, 8Cc. 



8 



(1) 8.C. f Vera. t78. Eiretee llaipi«il v. Andtcer, 1 Venb 

(2) Lerd Tegnham ▼. HtrheH, t Alk. H7. 
484 ; Haman t. Gard^mr, 7 Ves. 310 ; (3) But see contri^ Tonkin ▼. Croher, 

^ Lord Ka^m. 860. 



Reg. Uh, 1693. A. fol, 113. 819. An issue was offered to the defendants to try 
4tM c«stom ; bat it dots not appear tbat they aceepted tiie ollbr, aid a 4ecnt was 
lUfde against llicoi for Hie sums demanded by the bilL 

^ (C.269.b.) 

If a man by his will deviseth his lands to J. S. and doth de- Lands charged 
sire that the said J. S. should pay his debts, or if it be, the ^»«^ ^«»>«»- 
said J. S. paying his debts, or if immediately after the devise 
of his lands, he doth appoint or desire that his debts should 
be paid, or if he useth any expression in the will, whereby it 

appears 
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appears that he had any intent to charge his lands with hif 
debts, in such case his lands will stand charged. (I) 

But in the case at bar> where the testator had, in the begin- 
ning of his will, said that he desired that all his just debts 
should be paid ; and afterwards in the said will he gave several 
legacies, and devised lands ; it was held that this devisee was 
not charged with the payment of the debts ; for if that should 
be so, the debts of every testator would be charged upon his 
lands, for there are but few wills but have some such expres* 
sion, whereby the testator desires his debts to be paid. (2) 



(l) If tbe personal assets are defi- 
dent : bat the personal estate being the 
primary fand. the wiU most show a very 
nneqoiTOGal intent to discbarge it ; or it 
vill be first apptied m aid of therealtj. 



See tmu, c t66, p. 188, and notes; ia 
which cass, however, the intent of the 
will was allowed to be aided by aver* 
ments. 
(S) Wmam T. ChUty, 3 Vet. 551* 



(a 270.) 

AttheRdls. 

Forfeitnie by 
condition 
' broken. 



BowEN V. Whitmobe. Dec. 1693. 

BiLt was to be relieved against an entiy made by the defen- 
dant upon the plaintiff, who was his lessee, for a forfeiture by 
breach of conditions in the lease, in which lease there were 
three conditions, tnz. non-payment of rent, wilful waste, and 
assigning without license. It was insisted by the defendant's 
counsel* that upon an entry for non-payment of rent, this 
court did ordinarily relieve, because it could put the lessor in 
the same condition he was in, by ordering the payment of the 
rent and his charges, &c. but where waste was committed by 
cutting down great trees, there it was impossible to set them 
up again, and to put the lessor in the same plight he was in 
before, and therefore ought not to give relief; but notwith- 
standing the plaintiff was relieved, and referred to a master to 
inquire what the defendant was damnified by the felling of 
trees, and upon payment of the arrears of rent, damages and 
charges, and giving security for payment of his rent, the de* 
fendant was ordered to make a new lease. (1) 



<1) See ante, c lOt, p. 9S ; c. 199, 
p. 115 ; c. 170, p. 137; and note to 
the first of tboae cases : the nutborities 



dted b wbicb make it eitfenel v dcmb^ 
ful whether relief would now be j 
under such circumstances* 



Dl'CHESS 
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Duchess of Albemarle and Mokr t. Eael of Bath. (G. 271.) 
12 Dec. 1693.(1) 

The Duke of Albemarle io 1675 made his will, and thereby RerocafioiL 
igave great part of his estate to the Earl of Bath. Ante, Case 157, 

Id 1 68 1 he makes a deed of setdement, wherein he men- [■b'imi^*] 
tions bis intent to confirm his said will, but in limiting of his 
estate, varies in many particulars from it, but settles the 
^eatest part of his estate upon the Earl of Bath, and makes 
this settlement, with a power of revocation by any deed or 
writing to be executed in the presence of six or more credible 
witnesses, three whereof to be peers of the realm. 

In 1687 he makes another will, attested by three witnesses^ 
whereby he revokes this settlement, and thereby gives a great 
part of his estate to Mr. Monk the plaindfi; 

The plaintiff's bill was to set aside the settlement and to 
set up the last will, whereby he claims, and insists, that al- 
though this might not be a revocation in strictness of law, by 
reason the circumstances were not pursued, neither in the 
number nor quality of the witnesses, yet this wiU was mado 
with great deliberation, as it was in proof that it was six 
months after the instructions ffiven for the draught before it i 
was completed ; and that my Lord Chief Justice PoUexfen's 
opinion was taken, so that it appeared it was a thing very weH 
considered and ddiberated upon; and therefore, although the 
circumstances prescribed were not strictly pursued, yet these 
being only to prevent a surprise, and it appearing evidently 
that there was none in this case, this revocation ought to be 
-as effectual in law as though all circumstances had been ob- 
served, as was insisted by the plaintiff's counsel. ^ 

This cause was beard by the Lord Keeper, assisted by the 
two chief justices and Baron Powell, who appointed this day 
to give judgment 

Baron Powell and Chief Justice Treby gave their opinions 
that the settlement, for all that appeared to them, was a good 
settlement, and not revoked by the latter will, neither in law 
nor equity. 

Five things were insisted upon to avoid this settlement. [ J94 J 

1. That it was obtained by surprise. 

2. That it was concealed or forgotten. 

3. That it was attendant upon a will, and so revocable in 
its nature. 

4. The power of revocation. 

6. The great advice and deliberation taken in making this 
last will. 

<1) 5. C. Nels. 196 ; 9 Eq. Ca. Ab. 671 ; bat best reported in S Ch. Ciu M. ISS. 

Ad 
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Ad primamt it was allej^ed to be obtained by surpiiBe, be* 
cause It was not read to luito,(2) nekber did be read or perute 
it at the time he sealed it. 

To that it was answered by the judges^ that if a man doth 
seal a deed and not read U, that* is no sufficient reason to aet 
it aside^ for it may be, he had perused the draught, or given 
instructions and perused them ; but if this should be a reason 
to set aside deeds, it would be of iU consequence. But here 
it appeared that this settlement was made pursuant to hia 
inchnations, it beii^ in proof that he had a continued kind* 
ness for the Earl of Bath. 

Ad sectmdam, it was alleged that it was concealed or fofw 
gotten, or else he might as easily have had six witnesses aa 
three* 

To that it was answered, that it doth not appear that it waa 
forgotten, but if it had, that would not have made it void, and 
it may be, the duke did purposely seal this will in the pre- 
sence of three witnesses only, never intending that it shouM 
be of any avail, but might be importuned to the doing of it, 
and might for quietaeas sake execute it ; and though it appeaiB 
by proof that he was a long time deliberating about it; for 
six months or more, it doth not appear whether he was than 
conaidering how to esecnte it effectually, or doubting whether 
he should execute it at all* and for concealment it doth not 
appear here was any. 
Fnnd. And for the case of Mr. Charks Clare, (S) it was thoiq^t 

hard ; although that case was, [that] he had a statute against 
a man who mortgages his estate, be was pri\7 to the mort- 
gage, and ingrossod it, Mid never told the mor^gee of hv 
statute; and it was held a fraud, and the mortgage was tbese- 
upon preferred in this court. (4) 

Adtertiam, it was alleged that this settlement confirming 
the wUl, was attendant upon i^ and so in its own naluie 
revocable, and cited Dyer 49, 312, 317. But to that it waa 
[ 195 ]4msweroid, that those cases did not come up to this; for in 
I^er 49 there die will was revoked, and.not the deed, and 
there is no question of that, because a will is alwa^ revo- 
cable in its own nature; but in no case a deed is revocable 
without a power. Hob. 349. (5) 

Ad quartam et quintmm, it was^alleged that this was a good 
revocation in equity, being deliberately done, and with good 
JKlvice, although it was not in strictness of law, all circum- 
stances being not pursued, and for thalP powers of revocatioii 
were favoured at common law, and the judges had therefore 

(i) Bot see 3 Cha. Ca. 59; it wm Wms. 393; Beretford ▼. Ma«Mnf,Bar- 

read to him by Pollexfen, C. J. nard, 101 ; Becket ▼. CordUif, 1 Br. 367. 

(3^ 13Vin. Ab.536. (b) As to Lord Ornumli's case, in 

(4) Mtctitta ▼. Mmrgatnud, t P. Hob., mK tuprA, Ht the observatioDs of 

Holt. C. J. in 3 Cha. Ca. 100. 

gone 
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gope very fu hi construction in favour of them. Vide. 10 Co. 
Scrapers cafe. 

But to that it was answered by the judges, that the common 
law having gone very far in fsivour of them, was no argument 
that a court of equity ought to go farther, but rather the co»- 
trary. 

And it was said, that in all cases of settlements and revO' 
ealions merely voluntary, all circumstances ought to be pur- 
sued, unless in two cases. 

1. The one whereof is where the party is prevailed upoa 
by some fraud or practice, as in case the deed which contains 
the power is concealed from him, so as he cannot see the cir- 
cumstances he is to observe ; and here it was said by Treby, 
that in case it had appeared by proof, that the duke had de- 
sired to see this settlement, and the Eari of Bath had detained 
it from him, it mi^ht have altered the case. (6) 

The other case is where there is a disability^ so that it is 
not in the party's power to do it ; as where a man b to pur- 
chase, and settle, lands in Dale of e^nal value, and no lands 
being to be had there, he purchases m Sale, this is good in 

auily ; or where a man is to do an act at a remote pbce, and 
Is sick or is disabled that he cannot get thither, there the 
court of equity may interpose, (7) but in that case the party 
ought to do all he can. 

And there is no precedent of any case in equity comes up 
to this, that the court of equity hath given any aid where both 
parties were volunteers. But all the precedents that have 
been of that nature, have been either in case of purchasers, (8) 
or else where the latter settlement is made upon some moral 
consideration, (9) as the payment of debts, or raisins of por- 
tions for children, which are looked upon to be in the nature 
of debts, every man being by the law of nature bound to pro- 
vide for his children; and these are considerations which the [ 196 ] 
• law hath always had a regard to ; and in the statute of d£ 
H. 8. concerning devises of lands, these are mentioned to be 
the considerations of making that statute. 

And per Baron Powell, in case of purchases the law is 
clear, that a deed with a power of revocation is fraudulent; (10) 
and for the cases which have been produced, all differ from 
this case. 

As for the case of Smith v. Aston, (1 1) [that was a provi- 
sion for children.] 

As for the case of Thorn v. Newman,(l2) there was a cove- 

(6) Btfot ▼. OuekUm, Fortrtc. 3SS ; (10) Stat. «7 Elix. c. 4 ; Crm v. 
Pifou ▼. Pfurict, Com. 964. FwgUndit^, Cvo. Jac. 181. 

(7) Lord Darlmgtm ▼. Fnlteney, (11) Hep. iMip. Fmch, S73; 1 Ch. 
Cowp. 967. Ok fSS. 

(8) Doe V. Wrller, 7 T.'BL 480, <ic) Aep. imp, rincb, S8; t Cb. 

(9) Wykhim v. Wykhtm, 18 Vci. Rep. 71. 
414 ; ToUcH v. TolUU, f P. Wma. 400. 

nant 
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nant to stand seised to uses* upon a power of revocation, upott 
the tender of I2d. in the Middle Temple Hall, and there the 
12i2. was tendered to the party at another place, and held 
good. But that is no more than it would have been at law, 
tender or payment being made to the party himself, though at 
another time and place, i Inst. 212. Moor 267- 3 Cro. 
1 Anderson. 

The case of Dye and Tkwaitej(\3) conveyance to suck 
uses as he should limit by any writing under his hand and seal, 
«nd limits a rent issuing out of the land by a will sealed in the 
presence of two witnesses, and held good. 

I. Where a man hath power to limit the use of land, he 
liath power to limit a rent out of it. 

£. Though this were a void will by the late statute, having 
but two witnesses, yet it was held good for this purpose to 
execute a power. 

As for the case of Ward v. Poole, [qu. i Pool v. Pool, 1 Ch* 
Rep. 18. 

As for the case of Arundel v. PkUpot, vide ante. Case 
113.(14) 

There it was Jield that the guinea being tendered, was no 
revocation, the deed not being executed, and that makes for 
the Earl of Bath. 

(13) f Veni.80i I Eq.Ca.Ab.d4S. (14) See note 3 thera. 
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(C. 272.) Jl^ CUBIA CANCELLARIJE. 



A MORTGAGE was made for security of money with interest at 
l4)fd Keeper. 5 j^ ^^^f^ ^j^h ^ covenant that in case the money were not 
Jntercit. paid within one month after it became payable, that then 6 per 

cent, should be paid for interest ; and upon a bill to redeem, 
the question was only concerning interest, whether 5 or 6 
should be paid ? And decreed that in this case 5 per cent. 
only should be paid, because the original agreement was for 5, 
and the covenant to pay 6 but a Nomine pcma*{l) But where 

(1) See, Sttmr, Slade, 7 Ve9 973; considered ta nomine paauB. But the 

it seems, by the report, to have been distinction laid down in the test has 

there considered the same thing, whether been recognixed bj manj stthsai|iient 

the covenant is* for interest at 5 per decisions; see, Scott ▼• Tyler, t Br. 

cent with a condition to take 4, if rega- 457 ; Strode t. Parker ^ t Vera. 516 ; 

larly paid 1 or, whetlier the covenant b Jotv ▼. Cox^ Free in Cha. 160 ; HiAok 

for 4 per cent with a condition for 5, if v. Moynard, S Atk. 519 ; Banafmt v. 

not resularlj paid : that in both caset, ,Ryboi, S Burr. 1S74 ; Anky v. ffWen, 

alike, the higher nte of interest is to be t Bos. and PaH. S5S. 

th« 



t» CURIA CANCSLLARI^ 197 

the original agreement is to pay 6 per cent, viith a proTiso thai 
if the money be paid within one or two months^ 8cc« after it 
becomes payable^ that then the mortgagee will accept 5, there, 
unless the money be paid within the time agreed, the court 
will allow 6 per cent, and this was said to be the Lord Halli* 
fax's case, (2) so the difference is concernmg the original agree- 
ment only. 

(S) Erraneotulj reported, as to the correctlj cited in HMa ▼. Wyte, ibid* 
temii of Uie loan, in t Vern. 1S4. but S89. 

m (C. 272. b.) 

A COPYHOLD was devised to trustees for 21 years, to raise Copyhold de- 
legacies for grandchildren, and no surrender made to the use ofl|*^ . 
the will; (1) and the question was, whether this court should Ante, Case 75. 
help in this case, as it will do in case of a purchaser or pro- Post, Case d05. 
vision for a child i But here it was objected this was no pro- 
vision but a bounty in the grandfather. But per Curiam, 
This court will compel the heir to make it good, as well as in 
the case of children. 

(1) See, now, stot. 65 Geo. 5. c. I9t. 
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IN CURIA CANCELLABIJE, 



Clabke v. Turner. (1) (C. 273.) 

A. DEVISES to Turner and his heirs, upon trust that he should Trost to dispose 
convey it to such of the relations of the testator as he should ■? *lj|j^.**?£* 
think best, and most reputable for his family. A. dies without ' ^ ^ 
issue, and the heir at law, who was the testator's brother, pre* 
fers a bill against the defendant to have him convey the estate 
to him. 

It was in proof on the defendant's part, that the testator, 
before the making of his will, did several times declare that the 
plaintiff was an ill husband, and would spend his estate if he 
should leave it to him, and several other expressions showing 
the dislike of the testator to the plaintiff. 

But per Curiam, There being nothing in proof against the 
plaintiff, of any disbehaviour since the decease of the testator, 
this court will judge it most reputable for the family, that the 

(1) 5. C, a JSq. Ca. Ah. 49t. 

heic 
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kdr at law should ba?e it, and for the ditcouraet, which were 
before the making of the will, those were all at an end by mak- 
ing the will ; and notwithstanding all those discourses, it can* 
not be denied but if the trustee would give it him, he was not 
disabled to take it 
[ - 199 1 ' <^iid ^ ^Us case the case of Mosely and Mosefy(2) was 
cited, where an estate was devised to be disposed by two tru»» 
tees, to such of his relations as they should think fit, and they 
disagreed, and thereupon this court decreed it to be conveyed 
to the heir at law. 
J And a case of -Baker and Barrett was cited, where a man 

gave a personal estate to his wife, upon trust that she should 
dispose it amongst her children, m such manner as she 
4Rep.C.tt8. should think fit; (3) and she would have made an unequal 
[Qiu wbrt le- distribution of it ; and this court ordered her to give it amongst 
P***' ^^ them equally, there being no proof of any misbehaviour in any 

of them. And in this cause it was decreed, that. the defendant 
should convey to the plaintiff who was heir at law. (4) 

^f ^ Rep. temp. Finch, 53. 859. the court dow disclaims the right 

?S) See, anU, c. 16. p. 18, note 1. of exerdsing llie power itself. 

(4) Bat tee, Kemp ▼. Kemp, 5 Ves. 

Eeg. LUf, 1694. A./o/. S6. The entry confirms the report of the decree. 



(C. 274.) Gbll V. Vebmbdun.(I) 

Heir bound by The defendant's ancestor, to whom be is heir, articled in his 
articles, life-time for the sale of certain lands, which by the articles he 

covenanted to convey, but did not covenant for him and his 
heirs ; and the question was, whether the heir should be bound 
to perform this agreement ? And held that he should, in as 
much as his ancestor, after the sealing of the said articles, 
was in the nature of a trustee for the plaintiff of those lands, (2) 
which trust with the said lands descended to the heir ; (3) and 
decreed accordingly ; and they cited Sir John Otooy's case, 
where, when he was gomg to be married, his wife's unde 
promised that he would settle his freeholds and copyhcdd 
upon his wife and her issue ; and though this was by parol 
only, yet this court decreed an execution of it ; (4) b^g in 
consideration of marriage. 

And 

(1) S, C. t £q. Ca. Ab. 54. that of the party himself, at his death. 

(f) Setm T. Sfcfrfe, 7 Ves. «74 ; Raw Brtxme v. Manek, 10 Ves. COfT ; Rose v. 

Hn T. Bwrgeu, t Ves. and Bea. S87 ; Omynghmit, 11 Ves. 555. See, how. 

Capei V, GinUer, 9 Ves. 510. ever, aiK«, case fOO b. p. 155 ; but aee» 

(.1) The liability of real and personal also, the reference In note 5, mfrk. 

represenUtives. in respect of a contract (4) It mast be presumed, that the 

of their predecessor, is regulated by case cited was decided before the sUL of 

i. frmuda 
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And the case of Stephem and Batly^ (5) where tenant fur 
outer vie to him and his heira articled for a sale, and died; 
although this is such an estate, as is not assets to the heir, yet 
he was here decreed to execute this agreement. 

fnndiwas enacted. JUaidaU t. Morwam, (5) Nels. 106, oTemUing c. fOO b. 

12 Ves. 71 ; Dundaa ▼. Duteia, 1 Yes. p. 1&5, anie. And see. Pool t. Pool, 1 

jon. 199 ; Montacta$ ▼• BiiunMt 1 P. Ch. Rep. 18, where a aon, who took 

Wins. 619 ; bat see post, c. 976, p. tOl, lands by conveyance, not by descent, 

that if an agreement is shown by any was decreed to perfonnhis father's cove- 

writing, thoogh infemial, the case ii out nant. 
of the statute. 

^•^ [ 200 ] 

Haevey t7. Chambeblainb.(I) (C. 275.) 

The plaintiiF married the defendant's sister without the con- Lord Keeper, 
sent of her father, and some time after the marriage, the plain- Portion. 
tiff's father and the defendant's father came to an agreement, 
which was reduced into articles, whereby die defendant's 
&ther a^eed to pay «£ 1,000 to be put into the handa of trustees, 
to be laid out in the purchase of lands, to be settled to the use 
of the plaintiff for life, and then to his wife, with remainder to 
the issue of their bodies; before this agreement was executed 
the plaintiff's wife died without issue ; and the plaintiff pre- 
ferred his bill for the portion ; and the cjuestion was, whether Ante, Cose 38. 
the plaintiff, having made no settlement m the life-time of his ^*- ["°^ noun.'] 
wife, should now come into equity for this portion, which by 
the articles was to be laid out for the benefit of the husband 
and wife and their issue ; and the wife being dead without 
issue, there could be no specific execution of the agreement. 

But the court decreed the payment of the .£1,000, it being 
the wife's portion, and it appearing that a settlement was 
made upon the plaintiff by bis father in pursuance of the said 
articles. 

And Sir Jonathan Atkyns*a case was cited, where the hus- 
band's friends and the wife's did article to lay out £\,500 
apiece in land, to be settled upon them and their issue; and 
no limitation over, as in this case; and the wife dying without 
issue before the money laid out, as in this case, the portion 
was decreed to the hnsbaad by die Lord Jefferies. (2) 



8 



fl) S. C. % £q. Ca. Ah. 653^ he wonld ealy gire relief to a ccrtam ex- 

«) See V§rmmd€n ▼• Aesd, on a re> ten^ thai extent embraced, in substance, 

hearing, 1 Vem, 167, where, though it much nsore than Lord Nottingham, C. 

la said the Lord Keeper Notth dedarad thought fit to allow on the first hearingi 



. JBff . lib. 160S. A. fa. 7ia. The court ordered the defendant to pay to the 
plaintiff the said portion of £1,000, according to the urticlet, together with the ar- 
rears of mterest. 



DE 
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DE TERM, S. MICH. 1604. 

IN CURIA CANCELIMUJE. 



(C. 276.) Wanchfobd v. Fothebley. (1) 

Loid Keeper, The bill was for a marriage portion of <£3,000, upon the mir* 
Statute of riage of the plaintiff witn the defendant's daughter, there 
FfBQds and being no note of agreement in writing signed by the defendant 
rerjariei* for the payment of it ; (2) but it appearing that a letter was 
writ to the plaintiff by a third person, offering so much por- 
tion, which letter, it appeared, was writ by the consent of the 
defendant, and that afterwards he was acquainted with it, and 
agreed to it, and a treaty was had for a settlement suitable 
to it (3) with Mr. Fotherley ; but the treaty depending long, 
the young couple married. And although it appeared that 
Mr. Fotherley, before they went to church, did declare he 
would give them nothing, and the statute of frauds and peiju- 
ries was insisted upon, yet decreed for the plaintiff, although 
his wife is since dead, and he married to another. And 
the Lord Keeper said, for his countermand when they were 
ready to go to church, he looked upon it as nothing, after the 
young people's affections were engaged. (4) 

And for the statute of frauds and perjuries, he cited two 
cases. 
[ 202 ] One of Hart and More, (5) where a portion was decreed 
upon a letter writ; and another case of Masquill,(6) 8cc. 
where writings were prepared and agreed, but being blotted, 
were ordered to be writ fidr, and were so ; but before they 
were sealed the party died ; and this court charged the execu- 
tor with the portion agreed to be paid. (7) 

(1) S, C. 8 Vem. 322 ; 1 Kq. Ca. (4) D'AeuUar ▼. Drinhoater, t Tea. 
Ab. n. and Bea. 254. 

(2) See mtU, c 274, p. 199. note 4. (A) 2 Cha. Rep. 284; 1 Vem. 110. 



» Ludgn T. AmUy, 4 Vek 501 ; (6) 2 VerB.d4; 1 E^.Ca. Ab. 22. 

Bird T. Blcae, 2 Yentr. 361 ; Seagood (7) Decree, in the prmdpal case, af- 

T. MeaU, Free, in Cha. 561. firmed, on appeal, tn Dohl Proe. see 

Joum. H. of L ToL XT. p. 531. 

R^, Ub, 1694. B. fit, 128. The coart conceived the plaintiiF to be wdl enti- 
tled to the said £3,000 ; and therefore decreed, that tiie defendant should paj the 
same before Lady-dav then next, in which case he was to be excused from pajment 
of interest or costs ; but in case the defendant should not pay the said principal 
money, at or before the time fixed, then it was further decreed, that the said defen- 
dant should pay interest for the said £3,000, from the date of the said marriage, 
fogetiier wiih the plaintiff's costs of this suit. 



DE 
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DE TERM. PASCHiE, 1695. 

IN CURIA CANCELLARIJE. 



Earl of Lincoln's Case. (1) (C. 277.) 

The late Earl devised his estate in fee, and afterwards being Willicfoked. 
in treaty of marriage, he by lease and release conveyed his 
estate to trustees, to the use of him and his heirs until the 
marriage took effect, and after the marriage, to the use of him- 
self for life, remainder to his intended wife for life, with re- 
mainder to issue, &c. The Earl afterwards dying before the 
marriage, the question was. Whether this conveyance should 
amount to a revocation : 

It was argued. That it was not a revocation, because when 
the marriage took no effect, the conveyance took none nei- 
ther. (2) 

And it was said that a feoffment in fee to the use of the r 203 1 
devisor and his heirs, would be no revocation, because it is in 
the nature of the old use. (3) 

That which is a revocation at law, is sometimes none in * 
equity, (4) as a fine levied to corroborate the will is a revoca- 
tion at law in strictness ; but being levied for that purpose, it 
was said per Finch, that it would amount also to a republica- 
tion in equity ; and the same it is of a feoffment for that pur- 
pose, and so it was said it had been held in this court ; and 
two cases were cited, of Thorne and Thome, (5) and of Hall 
and Dunch, (6) in l689» where the court of equity had ruled 
that to be no revocation in equity, which would have been so 
at law ; and a case was, cited of Montague and Jeferies, Moor 
Rep. 429. RoU. 6l6.(7) ' 

Agreed a lease for years is a revocation only pro tanto, un- 
less made to the devisee, and then in toto, according to the 
case Cro. [Jac. 49.] 

Agreed a mortgage in fee is no absolute revocation, but the 
equity of redemption will go to the devisee. (8) 

1) 5. C. 1 Eq. Cft. Ab.411. (6) Cited, anU, c. 15S, p. 117. re- 

S) Bat aee Sparrow ▼. HardautU, ported 1 Vera. 389. 34t ; f Ch. Rep. 



7t.R.416,note. S97. 

(S) Conirii, 1 Roirs Ab. 615 ; Cave (7) In which case it wm held, that a 

▼. ffolfcfrd, 3 Ve«. 661. covcuant, hy Jefferies, C. B. to settle 

(4) The rules of constmction, as to certain lands to the use of himself and 
what is, or is not, a revocation, are the his wife, was a rerocation of a will pre- 
same in equity as at law. Panam t. vioosly made hy him, though the teof- 
Frtanan, 3 Atk. 748. The case of a ment was not regularly completed. See, 
mortgage in fee, however, is an excep- ex jMrte, EarlofUehater,7 Ves. 374. 
tion : see infra, note 8. (8) Sparrew t. Hardcastle, S Atk. 

(5) 1 Vem. 141. 806 ; anU, c. 133, p. 1J7. 

Q • Resolved 
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Resolved afterwards, that it was a revocation, and upon an 
appeal so held in the House of Lords^ (0) carrMd onljf by two 
lords. 

(9) Show. p. C. 154. Ill Doe r. Pott, mind of the court, it was Lord Lincoln's 

3 Dougl. Tit. Lord Mansfield said» case : but it has never been contra- 

" the absurdity of Lord Lincoln's case dieted." Add the great case of GoocU 

is shocking ; but it b now law." And tUU v. Otway, 7tT. R. 399, has put the 

in Brydgei ▼. Duke ef Chandoh 2 Ves. question^ H anj be hoped, out of the 

jun. 450, Lord Loughborough, C. said, i*each of future discussion. 
" if ever a case bore hard upon the 
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(C. 278.) ^^^^ mohun's case. 

Incumbrancei Upon the marriage of the father and mother of the defendant, 

ia proportion, it ^^9 agreed that an estate of the yearly value of , 

should be settled upon the lady for life for her jointure^ with 
vemainder to the first and other sons. The father being dead, 
and the estate agreed to be settled being incumbered, the 
question was. Whether the incumbrance should lie upon the 
mother and son in proportion, or whether the jointress should 
be disincumbered and the whole lie upon the son : and a case 
of Carj^nter and Bennett (\) was cited, wherein it was said, 
that bemg first heard before the Lord North, he exonerated the 
jointure, and laid the incumbrance upon the son ; but after- 
wards being reheard before Jeiferies, he reversed that decree> 
and laid it in proportion. The Lord Keeper took time to 
consider of it. (2) 

(1) 1 Vein. tOS. («) See, yml, c 2a4» p. 910; e. 301, 

p. 931. 

(C.278.b.) — •— 

Personal estate It was said by Finch, that an heir at law shall have the per- 
inaidoftlierwl. sonal estate in aid of the real estate, but a remainder man 

nlSS'iSt^f^' ^^^^^ "®^ » ^^ ^^^, ^^^ ^^ ^y^^ ^ ^^ against a residuary 
rost, Case 546. legatee, but not against a particular legatee. But hares f actus 
shall have aid as well as heres nalus, (1) 

(1) Lutkim ▼. Leigh, Ca. trmp. Taib. 5S ; Hanby v. Robirth AmbL 128. 

If 
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(C.278C.) 
Ip nn executor hiffir assets, he is bailed to Redeem niottgages ibnLitep.5iy. 
for the benefit of the heir. 

If an heir be charged with a debt where the executor hath Heir and exe- 
assets, he may compel the executor to paj ity although the ere- ^^^^' 
ditor hath his remedy against either. ( 1 ) 3 Kcp. Can. 74. 

(1) OmUoH ▼. Hdneoek, f Atk. 4«6 ; pm, c. tSf, p, fl08. Afipend. c. 9. 
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JN CURIA CANCELLARIJf:. 



Drake v, Storr [Thorpe.] (C. 279.) 

Upon a treaty of marriage, the man gave a bond to the wo- Agreement 
man, conditioned that if he did permit her to dispose of ^100, good, though 
then the bond should be void ; afterwards the marriage took ^ ^'^^ ^®*^' 
effect, so that the bond became void,(l) yet this was held to ^^^ q^ 
be aeood agreement; and the court decreed that the husband i9i/i9t, [and 
sboaM- give bond to trustees, with the same condition. notes.] 

it wlw held that a bill may be exhibited by her prochein ^^^ coTert. 
amy:{^) or if trustees exhibit a bill for, or on her behalf, it is 
good either way. 

(1) It does not «ppe»r when the mo- meaai dear that the bond traa not good 

ney was to be at the disposal of the at common law as well as m equity,^ 

wife ; if during the marriage, the bond Milbaum ▼. Ewart, 5 T. R. 384 ; Cage 

might be roid at law ; but if she was ▼. Aeton, 1 Lord Rajm. 515* 
orij to diapoae by will, it is by no (t) GnjfUh ▼. Hwd, t Ves. sen.45S. 

Reg. Lib. 1695. A.foL 49. A cross bill was filed b^ Thorpe, and both causes 
coming on to be heard together, the cross bill was dismissed, and a decree made as 
above reported ; a rehearing was petitioned for and obtiuned, when the Lord Keeper 
coniinned the former order. 

^^m^ [ 206 ] 

(C.280.) 
A D«viSE of goods to A. for life, with remainder after the de- Renudnder of 
crease of A. to B. it is now clearly settled, that it is a good a personal 
devise to B. aitd that B. may exhibit a bill against A. to com- ***"«• 
el him to give security that the goods shall be forthcoming at ^jj^*^^***** 
is decease ; and is all one whether the goods or the use of the p^| ^^^^ 
goods be devised for life,(J) 357 ,'b. 

(1) See, ante, c. 186. p. 145. note. 

Q 2 Sir 



E 
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(C. «80. b.) 

Mprtgaffein SiR Thomas Man's case was cited by the Master of tiie 

7i^!^ditio^ ^^"*' **^ where a devise of lands was made to the eldest 
daughter, paying «£lOO to the second daughter, and <£lO0 to 
the third daughter, 8lc. and if the eldest daughter did not pay 
the <£ 100 to the second daughter by such a day, then he de- 
vised the land to the second daughter, she paying her sisters 

Poit, CMe 315. portions by a certain day ; and if she did not pay, then he de- 
vised the land to the third daughter, 8lc. It was resolved this 
was not in the nature of a mortgage, to be redeemable after 
the time of payment was over; but that, the eldest daughter 
not paying at the time appointed, the second daughter should 
have the land, and the eldest had no relief.(l) 

(1) See, taOc, c. 58. p. 36. note 4. 
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(C.281.) 



Legsc J interest. AoRBED, that where a legacy is given to be paid at marriage, 
or twenty-one years, or any other particular time, that it will 
carry interest from that time,(l) though a bill for it be not 
preferred till afterwards : but where a legacy is given generally 
and no time mentioned for the payment of it, there it will 
carry interest only from the time of the bill exhibited, or a de- 
mand made. (2) 

(1) Crichitt ▼. Dolby, 3 Vet. 10. extract from Reg* Uh. tabjobed to c. 

(8) See, onu, c. 1. p. 1. note t, and S48, anu, p. IBl. 



(C. 282.) Lady Thomas t;. Sir Charles Kemish et ux\ (1) 

Portion. UpoN the marriage of Mr. William Thomas, several manors, 

lands and tenements, were settled to the use of Mr. Thomas 
for life, with remainders to the first and other sons in tail 
male, and for default of such issue, to the Lord Wharton, 
and other trustees for 500 years, upon trust to raise £5fiO0 
for daughters, payable at eighteen years or marriage, remain- 
der in fee to the right heirs of Mr. William Thomas. 

(i; S. C. 2 Vem. 348 ; 1 Eq.Ca. Ab. 269. 

Mrs. 
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Mrs. Thomas had issue of that marriage one son, viz. Sir 
Edmund Thomas, and one daughter ; Sir Edmund died an 
infant, so that the inheritance in fee descended to the daugh- 
ter, who lived to her age of eighteen years and two months, 
and then died; a day or two before she died she made a nun- 
cupative will, and gave all which she had power. to dispose to 
her mother (the Lady Kemish) and her children by Sir Charles 
Kemish her second husband, who married her after the death 
of Mr. Thomas her former husband. 

The Lady Thomas, the plaintiff, was great aunt to Mrs. [ • 208 1 
Thomas and heir at law, and the sole question was, whether 
Mrs. Thomas had any power to give away this portion of 
£5,000, and whether it passed by the said will to the Lady 
Kemish, or whether it was not extinguished in the inheritance, 
by reason that at the time she became intitled to the portion, 
the freehold and inheritance descended to her. The trustees 
by ejectment had recovered the term at laWj and the bill was to 
be relieved against that term. 

It was agreed that in case of creditors for payment of debts. Term to subsiat 
or for a provision for children, this term should have subsisted forp»yrae"tof 
so as to have raised the £5flOO, as if Mrs. Thomas had been 
indebted at the time of her decease, the creditors might have 
come for satisfaction out of it ; and so it was held in my Lord 
Pembroke's case,(2) where the creditors laid hold of a term to 
attend the inheritance. 

And it was agreed in the Lord Pawlefs case, (3) that if the 
daughter had married, although she had died before the portion 
became payable, yet the husband should have had it. 

Ohj. It was objected for the plaintiff, that this court hath 
always 'a great regard for the heir at law, as if a creditor Heir and «xe. 
upon bond recovers against the heir, he may come into ^^is ^"^JJf* ^^^ ^^ 
court to be reimbursed out of the personal estate, because 273, c 
that is first to be applied for payment of debts, although the Post, Case 346, 
creditor hath his election to sue which he pleaseth ; which was t*^ '**''^1 
agreed ; and it is also so in case of a hares f actus by will or 
otherwise. 

Atts. But it was said that this court had also a regard to an 
executor or administrator; as in case of a mortgage m fee for- 
feited, the executors or administrators shall have the money, 
though the estate in law is vested in the heir. (4) 

A legacy given to be paid at twenty-one, and the party dies Lrgncy. 
before that age ; there have been different opinions in this 
court about the time of payment of it; sometimes it hath been 
held that the executor or administrator should have it pre-. Ante, Case f 6, 
sently after the death of the legatee; and sometimes that it 74.taudiioti».] 

(t) Hep. temp. Fmch, 347, and cited (4) AnU, c 11, p. IS, and references 

iu 9 Mod. 125. Uierc 

(3) Ante, c 104, p. 93, and noti-s. 

shall 
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shall not be paid till the legatee would have arrived to that age 
io case he had lived ; but agreed by all, that th^ exiecutor or 
administrator of the legatee should have it ; and so it was in 
case of a portion till the Lord Pawlett^s case ; and then it was 
[ 209 ]..held that in case of a portion it should sink for the benefit of 
the heir. 

Obj. Here is no express disposition, but she gives all tb^t 
she can give by law, and there is a great personal estate be- 
sides to answer the words of the will. 

Ans* This was an interest vested in her by reason of her liv- 
ing to above the age of eighteen, and therefore thif will p««s 9s 
well as the rest. 

In a case of Judley y. Audlejf,(5) it was held that where 
the guardian of a lunatic, or the trustee or guardian of an in- 
fant, having a personal estate in their bands, purcbase ^n 
Ante,C«9eif6, estate of inheritance^ for the infant, and the infant or lunatic 
[iind uotes.] jie, the executor or administrator shall have the benefit of this 
purchase, and not the heir, because it shall not be in the 
power of a guardian or trustee to change the nature of the 
estate from a per9onal estate into a real estate of inh^ritr 
ance.(6) 
Poft, Case S58. In a case of Hqk and Holt, (7) a purchaser of an estate 
Term to attend takes the conveyance of the freehold to himself and his beiri^ 
e in entance. ^^^ takes an assi|(nment of a term in trust for himself, his exe- 
cutors and administrators, and yet decreed a term to atten4 tk^ 
inheritance. 

In a case of Powel and Mayo, a term to attend th^ inherit- 
ance may, by express words, (8) be devised and separated bom 
the freehold. 

A case of Norbome and Norbome (9) vvas cited, where s 
bill was preferred in the lifetime of the daughter, to have inad« 
such a portion as this is a personal estate, whe^e the inherit- 
ance was descended upon the daughter as heir 9t Uw» and tb^ 
bill was dismissed. 
Or for and. If a legacy be given to A. payable at her age of twenty-one, 

or marriage, and if she dies before the age of tweoty-ooe or 
marriage, then to go to B., there or is generally taken for 
and, {10) for if she marries, though she after dieth before 
twenty-one, her husband shall have the legacy. 

(6) 2 Vem. 193 ; 1 Dick. 16. stnied coojanctivcW or disjunctively, to 

(6) Oxendtn v. lord CompUm, S Ves. give effect to all the words of a will ; 
jun. 72 ; Earl of Wint^Uea v. Na-elifk, BeU r. Phyn, 7 Ves. 4d9 ; or to afford a 
1 Vem. 436 ; poit, c. 555, p^ S8t« reasonable conatroction ; MUbcri^ v» 

(7) Cited 1 P. Wms, 374, in Haifter Strode, 3 Ves. 454 ; but in FUsgtr^id r. 
*'' ▼. iiodd, which see ; as also Tiffin v. Lord Fouctmberg, Fit*gib. tl5, £22, it 

7i^n, 1 Vem. ] ; Bm v. SUmpford, is said, that this convertible use of the 

Free, in Cha. S5t. words can only be joatified by strong 

(8) Wkitchurch ▼. WkUchurch, Gilb. necessity ; and where the clause in which 
£q. Rep. 171. tbey are found would, without such con- 

(9) See, pott, c 353, p. 28S. struction, be absolute nonsense. 

(10) Either of the words may be con- 

The 
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The Lord Keeper deaired to see the precedeais oiled, and 
took time to give his opinion. 

Afterwards he gave bis opinion that the portion was not ex- Post, Case 358. 
tinguished, but passed by the will, and afterwards, upon an 
appeal, his decree was affirmed in the House of Lonlsy(ll) 
and my Lady Kemish had the £5fiO0. 

(11) JoHin. Home of Lcvtlt, vol 16, *' vided for m aMrrian, it U ftrtmd facie 

p. 656, Codes P. C. 119. lu fFarrvn t, *< a MtiafactioB." A» the report in 

Wantn, 1 Br. 308, Lord Loughbnruueh Freemm does wit advert io facte doable 

says, *' it vroald be difficolt to reconcile provision, his Lordship, probably, meant 

Tiomas r. Keymith, as reported bj to refer to the report of the case in Ksr- 

Freanati, with the rule that, " where a non. Lord Eldon has pointed out the 

" parent has made a provision by will for true grounds of the decree, ui Comptm 

" a child, whom he has afterwards pro- v. Osmdem, S Vet. jun. t64. 

^^ [ 210 ] 

BuRFOBD V. Lee. (C. 283.) 

A TERMOR of 1000 years without impeachment of waste, de- Term devised, 
vised the same to the defendant Lee, and if he died without ^*^* ^^"^ ^*^* 
issue, then to the plaintiff. 

The plaintiff had got an injunction to stop waste, unless Post, Case«99, 
cause this day ; and it was alleged for cause, that the plaintiff ^^ 
upon his own showing had no title, because the devise to him 
after the death of the defendant without issue, was void. It 
was objected that the devise was not to the defendant and the 
heirs of his body, as it was in the Duke of NorfolK^ case ; 
and that the words, if he died without issue, should be con- 
struedy without issue living at the time of his decease, which 
was agreed to be good, in case it had been $o expressed. 

But here it was held fjcr Lord Keeper, that this b^g a 
devise after dying without issue generally, is void, and there- 
upon the cause was allowed, for that it appeared the plaiirtiff 
could have no title, but that it went to the defendant, his exe- 
cutors and administrators. (1) 

(1) Gretn t. Kih/, Fits^ib. 68 ; Eor« v. Windham, 1 Lev. WO ^ pert, c. 367, b. 
if Stafford V. BueMfv, S Ves. sen. 181 ; p. S87 ; Clandfesi t. Price. 3 Yes. 101 ; 
Bt€mclerk t. Dormer, % Atk. 314 ; Lov€ post. Append, c. 13, note 9. 



Flud V. Flud. (C. 284.) 

An estate in jointure was subject to a mortgage. ^ Resolved Mortgage re- 
that the jointress and the reversioner must redeem in propor- *^^j^^ ^^ 
tion,(1) viz. the jointress one-third part, and the reversioner ^ji|*Case 30i. 
two-Uiirds, and that hath been the proportion usual in this 

(1) Polmct V. Dflii^y, Free, in Cha. I3r. 

court, 
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court, to charge the estate for life with a third; but it seems 
hard, because uow an estate for life is worth nine or ten 
years purchase, whereas formerly it was worth but seven. 

And so it is if an estate subject to a mortgage is devised 
to A. for life, remainder to B. in fee, there they may redeem 
in proportion, viz. A. one-third, and B. two-thirds. (2) 

(i) But the more equitable rule of respective interests. Whits ▼. WkUe, 
moideni times is, that the several parties 9 Ves. 556. 
most contribute in pioportion to their 

In Reg, Ltft. 1695. A. foL 149. 448, 419. 496, 497. 572. entries relative to this 
cause may ht found ; but they do not allude to the particular point noticed iu the 
report. 

(C. 284. b.) — — - 

Hops to the In this case it was held that hops which grew out of old roots, 

executor. |i,g person dying in July, viz. after manurance, should go to 

the executor, (1) and not to the heir, 1 Cro. 515 so held, and 

no resolution since to the contrary, but otherwise it is of 

Apples and Uuts. 

(1) See Mr. Hargrave's note (1) to Co. Litt 55, b. 

[ 211 ] _^ 

(C. 284. c.) 

Baronandfeme. This difference was held, that if a woman before marriage be 
Post, Case 910, intitled to bonds or things in action, and the husband die in- 
^^^' testate, there chases \i\ action shall belong to the wife ;(1) but 

if there were any agreement made upon the marriage, or any 
settlement made in consideration of the portion, there the exe- 
cutor or administrator of the husband shall have it (2) 

(1) Co. Litt S51. AUl. 448; Uitford v. Wltford, 9 Ves. 

{%) See LioRoy v. Duix if AthU, t 96. 



(G. 285.) ' Lady Radnoev. Rothebam.(I) 

Dower. The Lord Radnor in his settlement limited a term to trustees 

Sho. Bep. 69. fQj. ninety-nine years, for such uses and purposes as he should 
appoint, and for default of appointment, to attend the remain- 
ders, which were to the use of him and the heirs of his body, 
remainder to his owp right heirs ; afterwards he makes several 
appointments in pursuance of the trust, and dies. The ap- 
pomtments are all satisfied. 

The plaintiff brought a writ of dower and recovered at law, 

(1) S. C. S Cba. Ca. 173 ; Free, in Cha. 65 ', 1 Vem. 179. 35C ; 1 £q. Ca. Ab. tl9. 

but 
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bat could have no fruit of it, by reason of this term, which 
was taken in by the 'defendant, who purchased part of the 
estate, and was kept on foot to protect his purchase. Where- 
upon she preferred her bill to be let into the estate, notwith- 
standing the term, the appointments being all satisfied. 

It was insisted for her, that the trusts being satisfied, and 
tlie term being to attend the remainder, ought likewise to attend 
her dower which was reserved out of the remainder. 

It was agreed in this case» 

1. That a jointress should have had this term to have at- 
tended her estate, and should not have stood in her way. 

2. In case there had been any agreement that she should 
have had her dower, that then this term should not have stood 
in her way. 

3. In case there had been a mortgage upon the estate, she Bevericj and 
should have been let into a redemption, for that when the ^^y®*- 
mortgage is satisfied the mortgagee hath no more to do with 

the estate. 

4. In case of an extent of a satisfied statute, a dowager 
hath been relieved against it, because it ought to be vacated. 

But the Lord Keeper was of opinion that the plaintiff could .[ * 212 ] 
have no relief in this case ; he said there was no precedent Ante, Caw 77, 
where the dowager was ever yet relieved against an heir at ®*' ^^J^Si' 
law, where there was a term to attend the inheritance, and ^^ 
much less in this case where the defendant is a purchaser. 

And for that which was alleged, that the defendant at the 
time of the purchase had notice of the plaintiff's right of 
dower, so he had also notice of the lease which was to pro- 
tect it, and so that was nothing. 

For the case of Fesont and Fesontf where the dowager 
brought a bill to be relieved against a term to attend the inhe- 
ritance, it was not resolved, but the case was agreed. 

The case of Fletcher and Robifison, (2) where Colonel Ro- 
binson being in danger of a forfeiture made a lease to his 
younger son, and after the elder son marrying and dying, his 
widow brought a writ of dower, and this lease being insisted 
upon, it was decreed that it should not be given in evidence ; 
but there the reason was, because it was perfectly a fraudu- 
lent lease. 

And for the case of Clay and Sell, where it was held that 
tenant by the curtesy should have the benefit of a term attend- 
ing the inheritance, which decree was made at the Rolls and 
affirmed before him ; he said he had looked upon his notes, 
and never found that that point was stirred in the case. 

And though in this case, here is great reason to assist the 
plaintiff, she having brought a great fortune into the family, 
he said that could make no alteration ; for it might be said to 

(2) Cited in Prec. in Cha. 2dl ; 2 P. Wms. 710; 3 P. Wms. «33. 

be 



be reasoeable tiMt tber« tibould be dower of Ibe trn»t of an 
inberitaiiceif or of a long teriQ for 1000 years, and yet it was 
never doqe ; and be said if tbe defendant here bad been onJ^y 
beir at law, be could bave given no relief, there having been 
no precedents, especially in a case which must needs happen 
often. (3) 

(S) Affirmed in Dom. Pr§c, cm ap- by which it is settled, that, is order Id 

peal ; Show. P. C. 69 ; see the case, and protect himself, by a satisfied term, 

the growids npoo which It was decided, against claim of dower, the purchaser 

4Micqaied, at length, in MmmdreU v. must have procured an aotual assign- 

(C.285.b.) 



Maundr^ 7 Vcs. 680 ; 10 Ves. f7l ; meat thereof, for his use. 



I^tiibntfon. It is held that where a man makes a will and an executor, 
and the executor dies, an* administrator de boms non(i) shall 
not make distribution, because the party did not die intes- 
tate, (2) and so not within the statute. (3) 

Where a man dies, having made his will and an executor, 

and ^ives him any particular sum, as £5 or c£lO, and makes 

no disposition of the rest and residue, there the residuum 

[ 213 ] shall be distributed to the next of kin, (4) because although 

F«at Cbic 295. he makes a will, yet he is held to die intestate as to the red- 

duum» 

(1) A distinction must be made where 308 ; teedt, when the ezecotDr has taken 

the eiecutor dies before, and where after probate. 

probate of his testator'a will ; in tbe first («) CoodJUr ▼. Ckrk^ 1 Keb. Stf. 

case no administration dt honk nan Is (S5 23 & SS Car. 9, c. 10. 

granted, but an immediate administra- (4) Bitiwp tf CUfyne v. Youngs 9 Yes. 

tion. Wmlford ▼• Wankford, 1 Salk. sen. 97. 



(C. 286.) Pbnhbt v. Hukrell. (1) 

Post, Case 302, A SETTLEMENT [of certain lands] was made by Roger Httc* 
307, 326. reil to the use [of the said Roger for sixty years, if he and bis 
wife should so long live, remainder to the use] of Sampson 
bis eldest son for life, remainder to the first and other sons of 
Sampson in tail male successively, remainder to traslees and 
their heirs, upon certain trusts to raise money, [for mainte- 
nance and portions of Sampson's daughters,] and afilcr ihoee 
trusts satisfied, to tbe use of Thomas the second son of 
Roger Hurrell for his life, with remainder to bis first and 
other sons in tail male successively, and for defauh of siieh 
issue, to [Roger, junior, the] third son of Roger Hurrell in 
like manner [with divers remainders over.] [And as to cer- 
tain other lands and premises, in the said settlement described 

(I) S. C, 2 Vem. 370. 

as 
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am tfaa DAaiiar of WoodLsy, to tb^ a^es fpUowioig, w- ia the 
first place, for the confirmation of all leases and other estates 
thereout formerly granted, and in tike next place, to the U3e of 
the 9^id Roger the elder for seventy years if he should so long 
live; with power for the trastees, together with Roger tha 
elder pr the ss^id Samp^ooij or o9e of theni» to raise monies by 
leasing for lives or years^ determinable on the deaths of five 
p&(3fim, reservifftg the ancient reats ; and the first £300 to be 
for |he use of the said Sampson, and the r^mamd^r to be 
^ai|l)y divide beti^e^n Roger th? elder and Sampaoa ( Mid 
after the de^th of the said Roger the elder, the trustees named 
were to sfa^d ^eisod to the use of certain of their own number 
for 3J0OO yesMTS^ fo^r raising certain fixed portions for younger 
childr^ of Bog^ the elder, under a proviso, that if Sampaoa, 
or suph other to whom the said manor should appertain next 
after the ternii for 3,000 y^ars, should pay or aasme the said 
portiQMs, with some yearly maintenaace for the said children 
till the portions were payable, that then the ^aid term of years 
ahpidd be void. Aad after the determinatioii of the said term 
pf 3,000 ye^r^* that the trusteaa should stand seised of one 
pioiety pf the said Vi^inor to the use pf Sampson in tail male» 
vrith power tp miike such leases as aforesaid ; and fof w<ant of 
auch iis^e in Iri^t to raise porUons for SaoapsoA's daughters^ 
mm) after 9u^h ppfftion? rmed to the uae of the said liiaMa^ 
in taH m«le, ^ fof w^at of 9ueh iaave |o the uaa of the aaid^ 
Roger the yoi»«ger ip tail male ; remainder lo the l^im vale . 
of the bo4y of Roger the elder, remainder to the heirs raak 
of Roger the graodfs^ther, remainder to the right heira ot 
Roger the elder. And as to the other moiety oi the said 
manor to the use of Sampson for life, with power lo kaae aa 
in the first m^oiety, remainder tp his first and other aovs in tail 
male, remaiinler tp trustees for raising pi^rUona for Sftrnpaoa's 
daughters ; remainder to the said Thomas for life, reaNuadcr 
to bis sons suooessiv^y in tail male ; lemAftBder to Roger the 
younger for life, remainder to his soois successively in tail 
male ; with further remainders over as declared with respect 
to the firat moiety. After the settlement made a fourth son 
;was bom to Roger the elder, and abo four daughtersj^ three 
of whom attained the age of twenty-one years, but their por- 
tions (though subsequently paid by Sanpson) were not pmd, 
when Roger the elder, Sampson, Thomas, and Roger the 
younger,] joined in a bargain and sate to make a tenant to a 
precipe, in order to sufier a recovery, which bargain and sale 
was acknowledged by Sampson only, and inroHed ; and there- 
upon a recovery was suffered, and the father and three sons 
were all jointly vouched before either of the three sons had 
any issue [but the trustees to preserve contingent remainders 
were not parties] ; and afterwards issue was born to Roger, 
junior; and the main question was, whether the issue was 

bound 
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bound by this recovery f whereupon these points were re- 
solved : 
Inrolment 1. Though the deed of bargain and sale was acknowledged 

only by one of the parties, yet the inrolment was good enough ; 
and so it would have been if it had been acknowledged by 
neither of them, in case it had been inrolled. Godb. Rep. 
[c. 376, p. 270] Winchcombe v. Dunch. (2) 
Joint Toucher 2. Though the three sons were alHointly vouched, and one 
in a recovery, of them only had any legal estate, that it was well enough, 
because the recompense m the value will enure only to him 
who had th^ estate in law. Plo. C. Eyre v. Sare. (3) 

3. Where tenant for life> remainder to his first son, &c. 
makes a conveyance of his estate by feoffment, recovery, 8cc. 
before the birth of issue, this destroys the contingent remain- 
der; and where it hath been once destroyed at law it hath 
never yet been set up again in a court of equity .,(4) 
Trust barred by 4. Where the trust of an estate is limited to a man and the 
3 Re^^C^ig '*®"^' ^^ ^^' body, with remainders over, if this tenant in tail 
213. ^* * ' of a trust suffers a recovery, the remainder is destroyed. (5) 
t Veiitr.350. But where tenant for life of a trust makes a feoffment or any 
[ 214 1 other conveyance, this is no forfeiture of his estate; neither 
will it destroy the contingent remainder, because whatever 
conveyance he makes, he having no legal estate in him^ it 
passes only what he can legally grant ; (6) but the reason why 
a recovery suffered by tenant in tail of a trust will bar the 
remainders, is, because he is master of the estate, and may 
call in the legal estate when he pleaseth, and have it executed 
to the trust ; but this court will never execute the estate in 
law to tenant for life, to enable him to destroy the contingent 
remainders. 

The limitation to Thomas and his issue being after a fee 
limited to the trustees and their heirs, a question was made, 
whether those remainders after a fee were good ? And held 
that they were, because it limited only the trust of the estkte, 
after the money raised and the other trust satisfied. (7) 

(2) Ahu^tm y. AnderUm, 3 Leon. 84. (6) LeihievUkr ▼. Tracy, 3 AUc. 729. 

(3) Earc y. 5now, t Plowd. 514, is, (7) See other points in this case, 
no doubt, the case meant poa, c. 30te, p. 231 ; c. 307, p. 235 ; 

(4) ChudUigh*^ case, 1 Rep. 135. and its final decision, on a rehearing; 
' ^ BoUler V. AUingion, 1 Br. 73. c. 3S6, p. 268. 



(4) 
(6) 



Reg, lib. 1696. B. foL 363. The decree (as to the point prindpaliy adrerted 
to in the above report) was, that the recovery suffered by Roger Hun*ell, senior, 
and by his sons Sampson, Thomas, and Roger, junior, was well suffered as to the 
moiety of the manor whereof the said Sampson was tenant in tail ; bnt as to the 
other moiety whereof the said Sampson was only tenant fur life, thai Rogejr Hur* 
rell, the grandson of Roger Hurrell, senior, was entitled thereto, according to tliQ 
limitations of the said settlement, after the death of Thomas. 



DE 
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DE TERM. PASCH^, 1697. 

IN CURIA CANCELLARIJE. 



Will. Penn v. Browne ^ a/*. (1) (C. 287.) 

A BOND was taken for «£l9400 in the name of one Leman a Matter of the 
scrivener, in trust for the pJaintifT; Leman having occasion for ^ *** 
money, without the privity of Penn, borrows >t of Browne, ^!^|JJ[J^JP^ 
and assigns this bond to Browne for security ; Browne having ^ 

no notice of the trust, and there being nothing of the trust L ^^^ J 
appearing by the bond ; and the question was, which of them 
should have the benefit of the bond ? 

It was agreed, that if it had been a mortgage, and it had 
been assigned to Browne without notice of the trust, that 
Browne should have had it, because there a legal estate had 
been vested in him without notice ; (2) but this case, as was 
insisted, differed from that, because by the assignment of a 
bond nothing passes at law but an equitable right, which is 
rebutted by the prior equity in the plaintiff; and so it was said 
it was held in the case of Sir Edward Abney, (3) by the Lord 
Chancellor. 

But the Master of the Rolls was of opinion in this case, that 
Browne should have it ; but Sir Edward Abney*s case being 
cited to be in the very point, he desired to see that case before 
he would give any opinion. 

He said it is a standing rule here, that if I trust a scrivener Scrivener. 
with my bond, (4) and the obligor pay him the money and take ^°'*» ^"^ ^^^• 
up the bond, that I shall have no remedy against the obligor; 
but if the obligor compound with the scrivener for less than is 
due, it is an evidence of fraud, and then it may be the obligor 
may pay the money again. (5) 

(1) S.C. 2 £q. Ca. Ab. 708. (4) Poit, c. 359, p. S89. 

(«) Ante, c. 7, p. 7, and note. (5) Farrott v. WelU, « Vem. 127. 

* (3) iifite, c 196, p. 151. 



BowYER V. Peake.(I) (C. 288.) 

A FEME COVERT trades by the consent of her husband, buys Master of the 
and sells goods, and gives bills for money, and her husband ^^*''* 
permits her so to do, and receives the profit of her trade; if ^IJ^^*^^*^'* 

(O&C. f£q.Ca.Ab.l33. 

she 



she dies and leaves a stock to her husband, he shall be an- 
swerable for debts contracted in the trade ; and it was said by 
the Master of the Rolts, that afeme covert is not imder a total 
disability to contract, but if the husband be assenting, it is 
obligatory ;(2) and he cited the case in H. 8, that if a woman 
seals a bond in the presence of the husband, and he stands by, 
and doth not gainsay, it shall bind, which he believed may be 
taken out of Uie Book of Numbers, where it is said '' If the 
husband be present, and doth not gainsay, it shall bind.'' 
And in this case the suit beirfg against the husband, after the 
[ 216 1 <Iedth of the wife, for a bill of <£lOO, which she had borroM^ed 
of the plaintiff for carrying on the trade ; an issue W£(s directed 
to try whether the mone^ was borrowed for that purpose ; for 
if it were, the husband should be decfeed to pay it. 

(f) Lttmfikkr V. Creed, 8 Ves. 601, aHU, c f 40, p. t78. 
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(C. 289.) Masquis of Normanbt v. Dvk£ of Devonshire. 

Execution of The bill being to have the specific execution of an agree- 
an agreement ment, ma^ With my Lord Berkeley oonceming Berkeley 

uritpeae. honge. 

It was said that before the statute of frauds and perjuries, 
this court would not execute a parol agreement, unless it bad 
been executed in part of one side or the other ; and then it 
would, because it was but reasoa, when one party had per^ 
formed of his part, that the other party should be compelled to 
perform of his part. ( 1) 

But if an agreement be under hand and seal, that is sup- 
[ 217 ] posed to be made and transacted with greater caution and 
solemnity, and though there had been no execution of either 
side, yet diis court will compel the execution of it. 

It was said by the Attorney General, that since the statute 
of frauds, 8cc. if an agreement be made and reduced into 
writing, and signed but not sealed, that this is still but a parol 
agreement, and the writing is only an evidence of it. (2) 

(1) Buekmaster v. Harrop, 7 Ves. note; but it is all the evidence required 
946. bv the statute ; Sentnderscn v. Jachon, 

(«) Rann v. Hughet, 7 T. R. 350, in 2*Bos. and PuU. «38. 

It 
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It was said also^ that where dris court executes an agreemeift 
in specie, it most be such an agreement as is fairiy made/ 
without any fraud or circumvention. (^) 

Where no action at law will Ke to recorer damages, there 
this court will not execute the agreement in specie, for equity 
will never uMike that a good agreement which is not good by 
faiw.(4) 

(3) Codmon ▼. Homtfr, 18 Yes. 11 ; specific performance, (hat tlie caae 
CUrmont y. Tastntr^, i Jac. and Walk. should be one opon which an action 
IfO. might be maintained for damages, is 

(4) HuddUtUme ▼. Briseoe, 11 Yea. a question which has receiTed contra- 
59S ; '* but where the contract is onob- dictorj decisions ; these the reader may 
" iectionable, it is as much of course, find collected in Mr. Fonblanque's note 
" tn « court of equity, to decree a specific to 1 Tfeat on £q. 149. The latest case, 
" performance, as it is to give damages in print, in whicn the point has been 
" at law." Hoi/y. Warren^ 9 Yes. 608 ; raised since Mr. Fonblanqne wrote, is 
for though the court has a discretionary believed to be WilUaau y. Steward, S 
power, " it n governed by a sound, not Meriv. 48t. 491 ; but as that case waar 
■ ca|moi«iB and arbitrary diaevetion.'' decided on Ito owm peculiar ctreooi* 
Matim ▼ ArmiU^e, IS Yes. 37, antey c. stances, this question is as open to ar^ 
Sl5y p. 168, note. But whether it b gument as before ; see, pott, c 315, p. 
neceMary, in order to support a bill ibr S46. 

Reg. lib. 1697. B.fol. 143. The Loid Chancellor, assisted by Hell and Tr«by, 
C. J* J. declared, that the court was unanimously of opinion the flaufttiff 4iaa intiUcd 
to no relief in equity, and dbmissed his bill. 



Car v. Botjlter, Executor of Sir John Cutler. (C. 290.) 

Browne the mor^agee of Car for a small consideration as- Master of the 
signs his mortgage to Sir Jo. Cutler ; and the bill was to re- ^'j** 
deem the mortgage; and the question was, whether this ^^l^^^^^j^^ 
executor of the assignee of the mortgage should insist upon to be allowed. 
the whole mortgage-money, or upon so much only as he 
paid the mortgagee } And it was said per Cur\ That it is the 
constant rule of this court, that if the mortgagee assigns with- 
out the mortgagoi^s being party^ the assignee shall stand in the Ante, Case 146, 
place of the mortgagee, and have the benefit of all the mort- f"*** ^^^ 
gage money, yvhatever he gave for it;(l) but if such assign- 
ment be made, and the mortgagor a party, there what the as- 
signee pays he shall be allowed, and no more, because the 
mortgagor being made a party, the sum paid by the assignee is 
as it were an account stated to that sum. 

It was in proof that Boulter had offered to take a less Offer refused. 

(1) Anaik, 1 Salk. 158 ; Dareu v. WilHam ▼. Springfield, 1 Yem. 476 ; 

hall, 1 Yem. 49 ; Bromley ▼. Holumd, but see the generality of this observa- 

5 Yes. 6i6 ; but though, as against the tion restricted by Lord Hardwicke, C. 

nortgager, the assignee has this right ; to tiie cases of an agent, trustee, heir at 

yet, as aeainst subsequent incnmbranoerN law, or executor, so purchasing in in- 

and creditors, it has been said, he will combrances ; Morrelt ▼. Paaket 9 Atk. 

only be allowed what he really paid. 53 ; and see, iinon. 2 Yentr. 353. 

sum; 
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sum ; but to that it was answered per Cur\ That wherever a 
person offers to take less than is due to him, there^ if it be 
paid him, he shall never recover more in equit}- ; . and on the 
other side, if the debtor doth not accept the offer, this court 
will never hold the party to it afterwards. (2) 

(2) For an agreement mast be bind- dlestonev, Briscoe, 11 Vea. 59t ; a for- 

ing upon all the parties, or upon none ; tiort, where one party has broken oft' the 

Gibbons y. Caunt, 4 Ves. 849 ; and to be treaty, thoagh he shoald afterwards 

enforced, must be a concluded agree- change his mmd, the locus ptenittnti^ u 

ment, not one resting in treaty j Hud- open to tlie other party. 

[ 218 ] -^^ 

(C. 291.) Floyd v. Caey.(I) 

lord Chancel- A SETTLEMENT was mide to the use of T. Cary for life; re- 
^'ief J Treby ™^^°^C' ^^ Penelope his wife for life; remainder to trustees to 
J. Rookesby. ' preserve contingent remainders; remainder to the first and 
Contingent fee Other SOUS in tail; remainder to issue female ; remainder to the 
upon a fee. right heirs of J. Cary: provided nevertheless, that if the said 
T. Carji and Penelope his wife, should die without issue 
living at the time of the decease of the survivor of them, then 
' in case the heir of Penelope should pay the sum of £4,000 to 

the right heirs of the said J. Cary, within one year after the 
decease of the survivor of them, the said T. Cary and Pene- 
lope his wife, that then the said settlement should enure to the 
use of the right heirs of the said Penelope. T. Cary, and 
Penelope his wife, (and the said trustees,) levied a fine sur 
conuzance, &c. and being both dead without issue, the heir of 
Penelope tendered the of4,000, which being refused, he 
brought his bill to have the <£4,000 accepted, and to have the 
said estate. 

Two questions were made, 

1. Whether this limitation to the heirs of Penelope upon 
this contingent was good in its creation? And it was held by 
all of them, that it was void in its creation; for although, as in 
the case of Pe//and Browtie,(fi) it is adjudged, and so held 
since that time, that a fee may be limited to arise upon a fee 
upon a contingency, yet that contingency ought to be such as 
should happen either in the life of one or more men in being ; 
and my Lord Chancellor said he never yet knew that it had 
been held good for more than one life ; but since it had been 
held in the case of a trust of a term for years, that it should 
be good after several lives, so that they were all in being, (3) 
he thought it might be so in case of a contingent fee ; but 

(1) S. C. Prec in Cha. 72. (3) The Duke of Norfolk's case, S 

(2) Cro. Jac. 690. called, by Lord Cha. Ca. 29. 36. 61 j Thtliusonv.Wcod' 
Kenyon, C. J. " the Magna Charta" of ford, 1 1 Ves. 146. 

this branch of the law, Porttr v. Brad- 
ley, S T. R, 146. 

here 
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here was the space of one jear after the two* lives, (4) and if 
it might be good for one year after a life* it might be vo for 
two years, and so for twenty, and no bounds to be set ; which 
would be of ill consequence that men's inheritance should have 
such contingencies hovering over them, which could not be 
barred by any fine or recovery, or other conveyance. 

And it was said that the judges had always been very tender [ 219 ] 
upon this point, as oft as it hath come in question since MiU* 
Manning* B case in the 8 Co.; and some of them have said, if 
that case were to be now judged, it would not be so deter- 
mined. 

The mischief of a contingent fee is, that it cannot be barred 
by fine or recovery ; whereas a possibility expectant upon an 
estate tail, is barred by recovery. Moor, 73. 

The authorities cited were, 1 Roll. Rep. 255; Stmson's 
case; Hutton^ 60; Jones, 16; Child and BayHe*s case, I 
Roll.; 1 Cro. 358. 575; 3 Keb. 122. 176; Style, 174; Jay v. 

•%. 

2. Admitting this was a good contingent fee in its creation, 
whether it was barred by the fine? And that rested upon this 
point, whether the heir of Penelope in this case should take by 
descent or by purchase; i. e. whether the word heir be a word 
of limitation or purchase. 

Rookesby. If he take at all, it must be as a purchaser, and • ' 

then the fine will not bar him, which confirmed him in his 
opinion, that the limitation was void in its creation, because it 
is such a one as cannot in any way be barred, and so would be 
as it were a perpetuity, which seems to oppose the Divine 
Providence, whereby ail things are subject to changes and vi- 
cissitudes in this world, and thereby traffic and commerce are 
promoted. 

Treby said, this was a point so difficult to him, that the more 
he thought of it, the more he was puzzled in his thoughts 
about it, and so would deliver no opinion on it, because the 
first point determined the whole cause. 

I^rd Chancellor seemed to be of opinion, that the heir of 
Penelope, in case he had taken any thing, took it by descent; 
but Chief Justice Treby having declined to discourse of that 
point, he waved it too. 

Note. It was touched by Treby what term of years might be 
a reasonable term for the performance of such a contingency; « And. 57. 
he agreed that a fee might be limited upon a fee to arise upon < Cro. 688. 
a contingency to be determined in tome reasonable term of ^^P* ^' 
years; but it was never yet determined what should be such a . 
reasonable term; if it were within the space of twenty-one 

(4) A }He, or liyes, in b«ng, and well fixed term, beyond which the po- 

twenty-one years after ; and perhaps in licy of the law will not allow estates to 

the case of a posthumous cteild, the pe* be tied op, so as to be inaKenable. 

riod of gestation, appears to be the now Harg. note to Co. Litt. <0. b. 

B* years, ' 
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ynn, he tkought it ought be good, because that is but an 
equivaleBt to lives; and if any measure might be taken from 
acta of parliament, twenty^one years was thought a reasonable 
term for ecclesiastical persons to demise, and for leases in cor- 
porations forty years; and at common law a lease was not 
^ood for more than forty years; and he said it had been held 
m another court, that thirty or forty years might be a reason- 
able time for the determination of such a contingency, but it 
was never yet settled. 

It was said by my Lord Chancellor, that in this case of con- 
tingency, equity should follow the law, and carry it no forther 
fhma it would be good at law, because there ought not to be 
different rales of property in law and in equity. Note. This 
decree was afterwards reversed in the House of Lords.(5) 

(5) Show. P. C 157. 



(C. 292.) Mb. Bertib 4r ^ v. Lord Falkland. (1) 

Lord Chttwel- Mr. Carew being seised of an estate of near «£2,000 per amu 

chLr J Hoi deviseth his estate to trustees, upon trust, that in case Mrs* 

Cfairf j!tk^. Willoughby (daughter to the Lord Willoughby, and his near 

Bratt^of relation and heir at law) should marry the Lord Guildford 

dition, [wh^°^ within three years after his decease, that she should have the 

thcr] to be re- profits of his estate for her life ; and after her decease, deviseth 

l^'^^^ the same to her issue by my Lord Guildford; and for default 

of such issue, to the Lord Falkland, and the heirs of his body, 

with remainder to one Mr. Carew ; and if she did not so many, 

then he devised to the Lord Falkland immediately. 

The Lord Guildford and Mrs. Willoughby were both in- 
fants under the age of sixteen. There was a treaty between 
the trustees of Mrs. Willoughby and the trustees of my Lord 
Guildford, for a marriage; but it broke off, because they could 
not agree upon terms, and she married the plaintiff, who is 
one of the sons of the Lord Abington; and my Lord Guild- 
ford is also married; and now the plaintiffs brought their bill 
to be relieved against the breach of this condition, and to have 
the trustees convey; and the sole question was, whether equity 
could relieve against the breach of this condition? 

It was insisted for the plaintiffs, that the plaintiff was an in- 
fant, not fourteen at the time this condition should have been 
[221 ] performed, and that she was not so much in the fault as her 
trustees that it was not performed, who broke off the treaty 
upon terms; and however this being not a devise of the 
estate, but of the trust of an estate, that equity might carry it 

(1) S. CSCha. Ca. It9: SVera.353; 1 Eq. Ca. Ab. 110; 1 Salk. tSl ; \t 
Mod. ISf ; Hoit, 930. 

farther 
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farther thfiB in caae of « legal ettUite, ii tntttbetBgacreatkmof 
this co<irty and the party hete was heir at law, who is always, 
favoured. 

But by the opinion of the Chancellor and two Chief Ju»p 
tices, equity could not relieve i^ainst the breach of this con- 
dition. 

I. For that this was a condition precedent»(2) and that the 
plauitiffhad no interest until the condition performed; and 
Holt said he thought that there could* be no relief in equity 
agakist a condition ^cedent; but in many cases there migbt 
be against a condition subsequent, which being to devest an 
estate, is not favoured in law; but to that the Chancellor said, 
possibly a case might have happened where a person might be 
relieved against a condition precedent; as if it had appeared 
that the Lord F., who is in remainder, had by any fraud or 
artifice obstructed the marriage, there equity would have rer 
lieved,(3) because he should have had no benefit of such a 
contrivance. 

As for the objection of infancy, they all held that could 
make nothing; for where a condition is annexed to the estate 
of an infant, it is to be performed at the peril of the infant; 
and that is no more than was in the case of fry and Porter, {4i) 
which was said to be a harder case than this ; for there was inr 
iancy, and the infiuit had no notice of the forfeiture by the 
marriage without consent, and there the trustees did give a 
subsequent assent; but all would not help. As for its being 
in the limitation of a trust, that would make no difference; for 
as to the limitation, that would be construed in the same man- 
ner as limitations of estates, for otherwise there would be dif- 
ferent measures of inheritance, which ought not to be. (5) 

And as to forfeitures by breaches of conditions even subse* 
quent, there was a difference where sin equivalent could be 
made, (6) as for non-payment of money and conveying of 
estates, &c. ; but this was a case which could admit of no 
equivalent, unless it should be said to be the same thing to 
marry my Lord Guildford and Mr. Bertie; besides it ap- 

(f) See, nnUt c 38, p. 36, note 4. obsemidoD onght, «i,we learn from the. , 

(3) Fnad jiwtifies the lAterpotiUon Mme great Judge, on. mnotlier occasion, 
ofequity, often contrary to, and bejond, to be restricted in its application: — 
the rules of law. Garth ▼• Cotton^ 3 Atk. " Where the party upon whom a con- 
755. " dition is imposed is the testator's heir 

(4) 1 Cha. Ca. 138 ; 1 Ventr. 199. «< at law, then notice of the condition 
And see Chawicey v. Gra^don, t Atk. " is necessary to work a forfeiture: for 
619, in which case Lord itardwicke, C. " the heir at law is supposed to enter 
says, " where there is a condition an- " and claim by descent, and has no oc- 
*' nezed to a devise, and no notice re- " casion to know the devise." BurltUm 

** quired to be given, nor any person v. Htm^prey, ArobL S59. . i > 

'* obliged to give notice, there the lega- (5) See the observation which co^- 

" tees must perform the condition, or eludes tlie last preceding case : also 

** Ihey cannot be entitled : and if they Garth v. BaldwiH,9 Ves.sen. 655; Jones 

*' do not, where there is a devise oyer, a ▼. Morgan, 1 Br. tff, 

*• forfeiture incurs." But tbia genet al (6) AnU, c 9, p. 10, note 6. 

R 2 peared 
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* peared here, that part of the consideration of the tesiator^s so 

■ [ 222 ] settling his estate did arise from my Lord. Guildford, because 

it is a provision for her issue by him, which now is impos- 

-sible ; so that if the court could decree for the plaintiff, it would 

-be difficult to know what degree to make. 

Holt said, that the case of the Lord Bath and Mtmnta^ufJ) 
was stronger than this; for there the Duke of Albemane im- 
posed terms of revocation upon himself, to be done in the 
presence of three peers and three commoners, and in case of 
a voluntary settlement it could not be dispensed with, and yet a 
power of revocation ought to be taken favourably, because the 
relic of an ancient property. 
Ante, Caie t66, It was agreed that all letters and other proofs, made or pro- 
tf™* ^ ^1 duced in this case to prove Mr. Carew's mtention, were to be 
*^* ^ * rejected, and then the will was to stand or fall upon its own 
construction. It was held ulso, that if the condition had be- 
come impossible by the act of God, which is helped in case of 
a subsequent condition, that it would not have helped in this 
case, because the estate was not to vest but upon the per- 
formance of it. (8) 

And as to the objection, that the plaintiff is heir at law, 
who is always favoured, that makes nodiing, so as to make 
^him take agamst the express gift of the ancestor, nor in other 
manner than the ancestor gives it.(9) So the plaintiff's bill was 
dismissed, and a decree for my Lord Falkland upon his cross 
bill. (10) 

(7) 3 Cfas. Ca. b&. Colles, P. a 10 ; Jonrn. H. of L. SSQ. 

(8) Knight ▼. Commm, 14 Ves. 39f . S41. An eitote for iife was adjudged to 

(9) A coart of equity will onlv " up- Mrs. Bertie, with remainder ui tail to 
on a principle, short of faTOiir, for it is, Lord Falkland : without presuming to 
■at last, bat an act of justice, take care doubt the conrecbiets of this final jadg- 
that what is not given away shall go, ment, it may be permitted to offer a 

. because it is not given away, to the heir.** query, whether it is reconcileable' with 

Sian^eld v. Hahergham, 10 Ves. tSO. many other decuions both subsequent 

(10) But* upon appeal, this decree and.pievioas? See, ante, c 38* {^ 36, 
was, in parti reverted in Dom, Froc. See note 4. 
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(C 293.) HUMFRYES V. RlGBY.(l) 

Gaming. Thb bill was to be relieved acainst a bond given for monej 

won at play, viz. at all-fours. The plaintiiF was a distiller of 
strong waters, and the defendant a tapster at the BoM'lingr 

(1) S. C. 2 Eq. Ca. AU 184. 

greeu 
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greea ip Red Lion Fields ; and it appearing that the defen*- 
dant laid the cards, and turned up the knave of clubs (which 
was jack) several times together, and being an unreasonable 
sum for such persons to venture at play, the plaintiff was 
relieved, and the bonds ordered to be delivered up, although 
this case was not within the statute, (2) the bond being for 
less than «£lOO, yet this court always relieved before the sta- 
tute, where any fraud appeared. 

(S) Stat. 16 Car. f, c7, i. 3; and see the later ttatotes, 9 Anne, c 14; 18 
Geo. S, c 34. 

lUg. Lib. 1696. A. foL 3U The court declaring that there appeared to have 
been frand in obtaining the said bond, decreed the same to be dehvered up to be 
cancelled ; without costs, if obedience were paid on the senrice of the order; other- 
wise with costs. 



Gibson v. Gibson.(I) (C. 294.) 

A. GIVES a bond to pay £900 to his daughter in case he At the Rolls, 
should have no son living at the time of his decease, and he Posthomoos 
died, his wife being great with a son ; and the Question was, ^^' 
whether the daughter should have this ^900, which if she had ^°*''' Case>6. 
would have been more than his son would have had ? 



whether the daughter should have this .£900, which if she had r^j^^ 
would have been more than his son would have had ? 

Per Cur* : she shall not have it ; for although there was no [ 224 ] 
son living at his decease, so that it is not recoverable at law, 
yet it cannot be presumed to be "Tiis intention, that if a son Post, Case 3i3. 
was born after his decease the daughter should run away with 
the estate ; and in this case it appeared that the mother was 
quick at the death of the father, and by the civil lavf poslhumus 
pro nato habetur; and so decreed that the plaintiff should be 
relieved against the bond. (2) 

(1) S.C. S Eq. Ca. Ab. 184, 637. (2) See stat. 10 & 11 W. 3> c. 16. 



IZABD V. HUBST. (1) (G. 295.) 

-The defendant's testator by his will gave his four daughters At the Rolls. 
«£600 apiece, and afterwards married his eldest daughter to wilL 
•the plaintiff, and gave her ,£700 portion ; after that he makes New pnblica- 
a codicil and gives ,£lOO apiece to his unmarried daughters, ^"^ 
and thereby ratifies and confirms his will, and dies ; and the 
plaintiff preferred his bill for the legacy of <£G00 given to his 
wife by the said will ; and the only question was, whether the 
portion given by the testator in his lifetime, should be iq- 

(I)S.C. SEq.Ca^Ab. 769. 

tended 
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tended ifi satisfiiction of the legacj i And held that it diouldj 
and agreed to be the constant rule of this court» that where a 
Intendment kgacy was given to a child, (2) who afterwards upon marriage 
or otherwise had the like or a greater sum, it should be 
intended in satisfaction of the legacy, (S) unless the testator 
should declare his intent to be otherwise ; (4) and it was said 
the words of ratifying and confirming do not alter the case, 
though they amount to a new publication, being only words 
of form, and declare nothing of the testator's intent in this 
matter. (5) 

(f ) Or where the donor, though not vision made in the father's lifettme is 

actually the parent, ^'et puts himself tn subject to a contingency : SpinMg v. jR*- 

loeoparauU : Wdkerity v. Dunn, Coop. lUm, ibid, 49d ; or be not ^utdtm gat^ 

1281. ris with the legacy: Grave t. SalUbury, 

(3) Hartop ▼. Whitmore, 1 F. Wms. 1 Br. 4S7 ; nor, it has been said, if the 
6812 ; ExparU Pye^ 18 Ves. 161. bequest be of a residue: Frreinont/e ▼. 

(4) But see that evidence dthort may s Bon/cei , 5 Ves. 85 ; but, as to this pomt, 
be admitted to repel tlie presumption, see Btngmigh v. WaOttr, 15 Ves. 513* 



leases. 



£/itst<m V. Coolwm, t Br. 309 ; ShudaU (5) Mtmck ▼. Monek, 1 BaU 

▼. Jthpllt t Atk. 518; and the pre- Beat. 307, and aatboritiet there died, 
sumption will not arise, wbei« the pro- 
It^, lib. 1698. A. /of. 608. The court declared, that the portion of 7001. 
having been paid to the plaintiff's wife after the making of the said will, such pav- 
roent ought to be esteemed a full satirfaction of the said legacy ; and that the aw- 
aequedt ratification of the will ahovld not cKtod to give ber a doable portioo. 



'(C« 296.) Anonymous. 

Master of the GRANDFATHER, father, and SOD ; the grandfather being seised 
^Us. ^f 3Q estate, upon the marmage of the father settles it to the 

Y!^ *° °^* father for life, remainder to the first and other sons of the 
father in tail successively, 8cc. with power to the father to 
make leases, not exceeding three lives or twenty-one years, 
which power extended only to leases in possession. The 
father after his marriage having issue several sons, makes a 
lease for three lives to nis younger son, of an estate which was 
[ 225 ] then in lease, so that at law this lease being a reversionaiy 
lease was void ; and the question was, whether it should be 
supported in equity ? And it was decreed that the younger 
son should hold and enjoy during the lease, it being a provi- 
sion for a child ; and he took these differences upon powers. 
Ut Difference, Between a power created by act of pariiar 
ment, which should always be taken strictly, and equity will 
not help it ; but if it be void at law it is void in equity ; but 
where it is created by the act of the party, there in the case of 
a purchaser, or of a provision for a child, although the power 
be not strictly pursued, equity will help it, (1) at least to make 

(1) Pott, e. 3«3, p. 867. 
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it good so far> as it might have been good by virtue of tb^ 

power if it had been duly executed ; as where there is a power Ante, Ckie tso. 

to make leases for twenty-one years, and the party leases for 

thirty, this will be made good in equity for twenty-one, (2) in 

case of a provision for a child or a purchaser* 

^ Difference, Where a lease is made purely voluntary, and 
no provision for a child, there if the lease be not good at law, 
it shall never be made good in equity. But if a lease be 
made to a tenant at a rack-rent without a fine, which is volun- 
tary, yet if the tenant hath been at any considerable ex^- 
pcnse (3) in building or improving, there this court will supply 
the defective execution of the power, but otherwise not. 

(«^ Hmveff T. Harvey, Barnaid. 116. R. 480 ; Skmmom ▼. Btrndttreii, 1 Seb. 

(3) In Mich case the tenant may (at and Lef. 6t ; bat see, as to the hiterasts- 

least as against the partT contracting to of those in renuonder, Btore v. SuCtoi^ 

grant the lease) fairlv be considered as 3 Meriv. 2-17 ; poti, c 361, p. S93> 
a purchaser. See Doe y. Wclkr, 7 T. 



Bayly et aV v. Powell. (1) (C. 297 ) 

The case was, Eliz. Burgess, widow, having a brother, the LoidChancel- 
plaintifF, and two sisters and other relations, made her will, lor. 
and gave legacies of c£'lOO apiece to her said brother and sis- Execoton trot- 
ters, and made the defendant and one Mr. Meade her execu- ^"^ 
tors, and gave Meade £50 and the defendant <£dO, (2) and 
left an estate of above £\fiO0 value^ more than would pay her 
debts and legacies ; and the question was, whether the execu- 
tors or the next of kin should have the surplus, she having 
made no disposal of it by her will. 

It was fully in proof in the cause^ that the executors had 
been always very ready to serve her, and that upon all occa- 
sions she made use of them, and reposed all her trust in them, 
and called them fathers, and often expressed the great kind- 
ness she had for them. 

And on the other side, that her brother and sisters had been r 226 1 
very burthensome to her, she having often relieved them, and 
that they were very ungrateful, and that she was very much 
displeased with them. 

But upon the whole matter, there being no direct proof 

(l) & C. f Vera. 361 ; Free in Cha. (2) The legacies to the executors, 

93 ', 1 Eq.Ca. Ab. S44; and cited from being nneqnal, did not exclude them 

the Register's book, and much com- from taking tlie residue beneficially, 

jsenled upon, by Lord Loughborough, Langktm ▼. Siaidford, % Merir. SS. 
in BovohBT w. Hunter, 1 Br. 333. 

that 
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tkat she intended the suiplus for the executorsi (3) it was de- 
creed that the executors should account for the surplus estate 
to the plaintiffs (the brother and sisters) the next of kin, and 

Post, C«ie5Sf. that they should have a distribution pursuant to the act about 
intestates estates. 

And here it was admitted, that there hare been no resolu- 
tions of this kind but since the act for distribution of intes- 
tates estates, (4) which now vests an interest in the parties 
intitled to a distribution ; and the first case resolved m this 
kind, was the case of Faster and Munt, (5) that where the 
executors have particular legacies (6) given, and the will is 
silent as to the overplus, that then the party is held to die 
intestate as to the overplus, and therefore that shall go ac- 
cording to the statute of distributions. And the case of Hicks 
and Canning, (7) wherein I was counsel, was since that ad- 
judged upon the same reason. And a case was cited by the 
Lord Chancellor,* of Ddshwoodf where there were two execu- 
tors, and one had a legacy, and the other nothing, and yet held 

Ante, Cue f 66. to be trustees only. But no case hath ever yet been adjudged 
where no legacy is given to the executors. Note; It was 
admitted in this case, that if a proof could have been made of 
a parol declaration of the testator's intent, that the executors 
should have had the overplus, it would have been sufficient, 
as in Lady Gainsborough s case. (8) 

(d) No SQch proof b necetsary ; if ^7^ f Cha.Ca. 187. 

there is no intention apparent on the (S) 1 Vem. t52; see Tfwmer ▼. 

face of the will to exclade them, they Bmfne, 7 Yes. 61 8; bat eridenoe* in 

will take the residoe : see case last cited, favor of the executors, is adnutted not 

p. 17. The ground of the decree is for tlie purpose of raising a claim, but 

explained in Bowker ▼. Hunter, ubi sm- merely to rebut a presuiuption tending 

pr^ to repudiate their legal title ; Gmiif6e- 

(4) Stat n Acts Car. f, clO. rmtgh t. GciHMbortmgk, 8 Vem. S5S; 

?5) 1 Vem. 473. Dieh v. Ltmbert, 4 Ves. 730 ; PtU v. 

(6) Provided they be eqoal in a- Lord Somen, 6 \e$,SiS6* 
mount; see note 9. 

H^, LSh 1698. A. foL 87. It appeared in evidence that the defmdant Meade 
liad acknowledged himself to be a trastee, and had assisned liis moiety of the 
residue to the piaintiff; and that Powell had been guilt? of great misreprrsentatioa 
on the subject, and had been in treaty with the pinintiffs to extort a sum of money 
• « for releasing his (Powell's) claims. The decree directed the executors to account 

for and pay to the plaintiffs the 'whole residue of the personal property of the tes- 
tatrix ; and also that Powell should pay the plaintiffs their costs of this suit, as well 
Sfrof a cross- suit instituted by the said PoweU. 



DE 
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DE TERM. S. HILL. 1698. 

IN CURIA CASCELLARIJE. 



Taber V. Grover 4r «/'.(!) (C. 298.) 

A MORTGAGE was made of a copyhold estate in fee to Mabel AttfaeroUf. 
Porter and her heirs, in 169 1 » the mortgagee being in posses- Mortgage, 
sion, and Thomas her heir entered, but never was admitted ; ^^LZLA^*^ 
in 1693 Thomas died and made the plaintiff his executor, and ^ 
devised to him all his copyhold estates, and the plaintiff like- 
wise is administrator de bonis turn of the mortgagee. 

The defendant is heir at law to Thomas and to the mortga- 
gee ; and the sole question was, whether this mortgage in fee 
being forfeited, and the mortgagee dying in possession, and 
Thomas her heir enjoying it during his life, and dying seised, 
iwhether the plaintiff should have it as administrator de bonis 
non, there being no want of assets ; or whether the defendant, 
Ntvho was heir at law, should have it ? for the plaintiff's bill was 
to compel the defendant to convey, and likewise to foreclose 
the mortgagor (who was another defendant) : and the Master 
of the Rolls decreed the defendant, the heir, to convey, and 
the mortgagor to be foreclosed, nisi, &c. and went upon the 
reason of the case of Thomburgk and Nicholls, 3 Chan. Rep. 
284.(2) which he said was very well reported, and did believe 
that decree was penned by the Lord Nottingham himself. 

N. B. This seems to be the strongest case against the heir [ 228 } 
that ever was determined, for that tlie mortgage was forfeited, 
and the mortgagee died in possession, and the heir had it during 
his life, and died in possession, and no defect of assets, (3) and ^ 
the plaintiff had it as administrator de bonis nan. 

Note : The will of Thomas made nothmg in thb case, for 
it could not operate upon the copyhold, by reason there was 
no surrender (4) to the use of the will, and considering it as 
belonging to him as executor, being a mortgage, the will couM 
not operate, because an executor cannot devise what he halh 
purely as executor. 

(1) S. C, S Ven. 367 ; 1 Eq. Ca. lice between the partiea. The heir ei- 

Ab. trS, thf r ought to have the monej if there 

(S) Ante, c 183, p. 143 ; 1 Ch. Ca. were no assets, or ought not to have it 

fe3 ; and tec Kendal ▼. Mkfield, Bar- although there were. 11 Vin. Ab. 14a. 

nard. 50. (4) See, now, stat 55 Geo. 3. c. 19«. 

(3) Assets are not the measure of jus- 
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(C. 299.) Daffokne v. Bolt and Goodm an.(1) 

Ix>rd Chan- Jo. BoLT being possessed of a term for years, upon his mar- 
cellor. ^jggg ^-^], Apoline Best, assigns the same to Goodman, upon 

fo™*e«p»r *'"° ^"®* ^^^ himself for life, and after his decease in trust for his 
Post, Case 503. ^^^^ ^^^ ^^f^> ^^d after the decease of the survivor of them, in 
[S. a ocMiti- trust for the heirs of the body of the said Apoline by the said 
used.] J. B. to be begotten ; Jo. B. hath issue by the said Apoline 

the defendant Barbara Bolt, and dies, and then Apoline mar^ 
ried the plaintiff, and died, and he took administration to her; 
and the question was, v^hether he should be thereby intitled 
to this term, or whether the defendant B. B. should have it as 
heir of the body ? It was insisted for the defendant, that this 
was the same case with Peacock and Spooner, (2) which was 
confirmed in the House of Lords, and there taken that heirs 
of the body, should not be taken as words of limitation, but 
descriptio persona. But the Lord Chancellor said this is a 
case of very great difficulty, and he would consider of it till 
the next term, and that in case it should be determined accord- 
ing to the resolution in that case, great absurdities would fol- 
low ; and he said he had the same case under consideration, 
between Drake and Drake. 

(i) 5.C. FracinCha. 96; 2 Veni. (f) Ante,e.tfr, p. 114 }iee the notes 
d6f . ana leferenoet there. 

In Reg, Ub. 1696. JLfoL 276. 535. 5S7, we find entries of this caase, bat not 
of the dedsion of the principal point : it is well understood, however, (see pmt, 
c. 303.) to have decided in favour of the heir of the body, upon the authority of 
Peacock and SpMmer; hot that, now, these two cases are only followed where the 
circainstances are so exactly the same m specif as to be undistingaishabkw 1 Mad* 
4o4. 

[ 229 ] ^ 

(C. 300.) Kirk t?. Webb. (1) 

Lord Chan- ^^* Wood^ Bishop of Coventry and Litchfield^ as guardian 

cellor, or trustee for (2) , had received the rents and profits of 

^terof the jj^f estate, amounting to i!2,700, and having laid out a greift 
J. Powell. P^rt of the said money in a purchase of lands of inheritasce* 
Resulting trust. ^i^^» leaving no personal assets to answer the said demand ; 

the purchased lands descended to the defendant; and the 

plaintifi^, as administrator to , was entitled to the said 

Ante, Case 138. money; and the sole question was, whether these lands, being 

piirchased with the said money, should be liable to answer the 

said demand. 

(1) 5.C.Frec.inCha.84; f Eq.Ca. ter ofSirH. Wood, Uie bishop's hrother; 

Ab. 743. she married the Duke of Souihampton; 

(S) The cefttti ftie trujt was the daugh*. see the report in Free in Cha. %Un $upri. 

It 
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It was argued for the plaintiff, that these lands being pur- 
chased with this very money, though no trust was declared, 
yet it was a trust by implication ; as if I purchase lands in 
another's name, ai]d it appears that I paid the money, this will 
be a trust for me ; for it is natural justice that the land being 
bought should be a trust for the owner of the money ; and it 
was said this would be a great mischief, that a guardian or 
trustee, as soon as he gets a sum of money in his hands, may 
lay it out in a purchase, and then dies« leaving little or no per- 
sonal estate, that the heir shall run away with the estate, and 
this court shall not reach him. And the case of Audky v^ 
Audley{3) was cited, where if a guardian of a lunatic purchased 
land of inheritance, this shall be but an executory estate, and 
shall go to the executor or administrator, and not the heir of 
the lunatic. And so it was held in case of an infant, between 
Wentworth and Wmchelsea,{4) because it shall not be in the 
power of a guardian to alter the nature of the estate, and to 
turn that to the heir which would otherwise go to the adminis- 
trator. 

But on the other side it was argued, that this could be no 
resulting trust within the statute of frauds and penuries, for 
that must be a trust arising from the construction of the deed 
without any averments ; as where a conveyance is made with- 
out consideration, (5) or where it appears in the deed^ that the 
purchase-money was paid by another, (6) but if such averments 
out of the deed might be admitted, as in this case, that the 
money paid for this purchase was not the bishop^s money, but 
the money of the intestate, and to make this out by bailiffs and [ 230 ] 
receivers, this would elude the statute which was made to pre- 
vent perjuries, and that there could be no such thing as a re- 
sulting trust but what should appear by the conveyance, (7) 
and although the mischief was great, yet there might greater 
mischiefs be let in here, by cozening purchasers or mortgagees, 
and creditors by judgmcnts^&c. by setting up a trust, of which 
there is no appearance, but averment that it was bought'with 
another's money, which would be very hard to prove, for that 
money had no ear mark, (8) but was the common exchange, 
and a man could not pretend a property in any individual 
money when it was once out of his possession. 

And general incumbrances, such as judgments, recogni- 
zances, &c. would be certainly defeated after, although a mort- 
gagee or purchaser without notice would not be affected by 

(5) f Yem. I9t ; lee, ante, c. 28t, (6) AnU, c. 1S8» p. ItSi 

p. S09. (7) Pat, c. SSl. p. 96% But le^ 

(4) AnU, c. 105, p. 96. contrd, Leneh t. Leneh, 10 Yes. 517 ; 

(6) Or where the consideration is little LevoU t. Haddock, 17 Yes. 58 ; Socage 
more iban nomiual ; Sculihwp v. Bwgeu, ▼. Carroll, 1 Ball and Beat. 985. 

1 Ves. jun. 92. See, however, anU, c (8) Ryall t. Ryall, 1 Atk. 58. ' 

«35. p. 175. 

such 
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such a trust, yet a couusee of a statute or judgment would, and 
cannot be relieved here ; but this court relieves cestui que trusi 
against general incumbrances which might affect the estate at 
law. 

The court were all of opinion, that although this was a hard 
case, yet they could not reach it, for it had never yet gone bo 
far. (9) And Trevor said he finds it once mentioned to have 
been attempted in the case of Mears and St. John, 4 Inst. 86, 
but left there as a doubt. 

It was said in this case, if a guardian for an infant puts out 
money, it is at his peril, and the infant when he comes of age 
may elect either to take the securities or make the guardian 
account for the money ; but he cannot take part of the securi- 
ties and reject the rest, but must take all or none.(10) But what-, 
ever profit the guardian makes of the infant's money, he is 
accountable for Jt. ( 1 1 ) 



(9) JBut the. later cues, dted in the 
two preceding notes, (which adopt, and 
as to admission of parol evidence, ex- 
tend the rale laid down in Lane v. DigK' 
Urn, Amb.419;) seem to have establish- 
ed, as a seneral fixed principle, that, 
where it is actually proved that trust 
money has been laid out in land, a court 
of eauity will follow the money ; the 
proof, however, must be perfectly clear. 



See, Tmjjor t. Plumn, 3 Mao. and Scl. 
678. The principal case was affirmed 
in the House of Lords, on appeal, 7 th 
March, 1699. And see, poit, c 316, 
p.t48. 

(10) Port, c. 317, p. 260, note 5. 

(11) Piety T. Siaee, 4 Yes. 6tt; B«elce 
T. tfort, 11 Yes. 60 ; oveimling the dir- 
tufli in c 10, p.. IS, ame. 



Bitg. Ub. 1698. A.foL 65. 610. On the f td of Nov. 1697, the Lord Chancellor 
dispoaed of the otiier questions in thu cause, but reserved, for further conaidcntioB, 
•ay decidon as to the right of following the trust monies into the lands purchased 
therewith. On the t3d of June, 1699, the Lord Chancellor, asristed by the Blaster 
of the Rolls, and by Powell, J. declared that the court saw no reason to give the 
plaintifr any relief as to the charging of the said purchased lands, with the payaieBt 
of so much of the plamtiff's demand as the bishop's personal estate fcdl short to pay : 
and, as to this point, dismissed the plamtiff's biU. 



(C.301.) 

Lord Chan- 
cellor. 

Distribution. 



Ball v. Smith. (1) 

One question was, whether an infant in ventre sa mere at the 
time of the death of the father, should be intitled unto a share 
by the statute of distributions with the other children i And 
held per Cur* clearly, that he should, for he is, in the eye of 
the law, (2) a child, and ought to be provided for as well as the 
rest ; and although it was admitted, that a distributive share is 
an interest vested upon the death of the intestate (3) even 
before distribution, and shall go to the executor or administrar 



(1) & C. 2 £q. Ca. Ah. 133, as to the 
last point here reported; and see, in It 
Veni. 633 and 675, subsequent stages 
of litigation of the same suiu 



(i) Sec, Stat. 10 and 1 1 Will. 3. c. 16. 
(3) Brown v. Famdell, Carth. M; 
Palmer v. AUcoek, Sktu. SIS. 

tor 
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tor of the party^ although he die before distribution, yet that 
was not such an interest vested in the childrea b<Mm, so as to : 
deprive the afterbom child. 

it was likewise held, if a precedent mortage be upon an Ante,CMeta4k 
estate settled for a jointure, that the jointress cannot keep this [*^ notes.] 
on foot, so as to lay the whole burden upon the inheritance, 
but it ought to be redeemed, and the jointress and the remain* 
der man ought to bear their proportion, viz. the jointress a . 
third, and the inheritance two-thirds. 

It was even said, and seemed to be admitted, that although 
the husband by law cannot be charged with the debts of the Baron andfeme. 
wife after her decease, unless judgment be obtained in her 
lifetime, yet where the wife brought the husband a sufficient 
estate, this court will make him answerable after her death. (4) 

(4) Powell V. Bill, Prec. in Cha. S55 ; faasband is not liable for lier debts, (in- 

Bachelor t. Btan, t Vem. 61. but com- curred before coverture,) by his mantal 

pare the last case with Adair ▼. Shaw, character ; but if he takes out adminls- 

1 Sch. and Lef. f63 ; Sandefwn t. tration to her, he is liable to the same 

Crouek, t Vem. 118; and Heard ▼. extent as, and no farther than, any other 

Stanford, Ca. temp, Talb. 174. the result administrator. 
is, that, after the decease of his wife, the 

See lUg. Ub, 1708. A.foU <43. for a full statement of the whole case, of which 
the report above gives on(y some detached parts ; which, however, are consistent 
(as far as they go) with the record : excepting that the dictum with which the re- * 

port closes, is !Wt to be found in the Register's book. 



PbNHAY V. HURRELL.(I) rQ^ 302.) 

A FINE levied to the use of the father for 70 years, if he Contingent re- 
should so long live, and after to the use of trustees for 500 «"nder. 
years for particular purposes, and from and after the death of the ^"'*' ^^•* *^* 
father, to the use of the first son in tail with divers remainders ^^t. Case 507, 
over; and the question was, whether this limitation to the first Sf6. 
son was not void, and that depended upon this, whether the 
father should have an estate for life by implication, for othei^ 
wise there would be no estate of freehold to support the con- 
tingent remainder? And my Lord Chancellor, having con- 
sulted the judges, said they were of opinion, that the limita- 
tion to the son was void, diere bein^ no estate for life vested 
in the father ;(£) but if it had -been m case of a covenant to 
stand seised, it might have been otherwise. 

(1) S,C,t Vem. 570. (f ) But see the final resolution, pctt, c. 5f 6, p. 258. 
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(C. 303.) Dafpornb v. Bolt and Goodman, (l) 

Eord Chtti- John Bolt being possessed of Peachy fiuin-house in H. parish 
ceUor. Jq Worcestershire, and of several Imids thereunto belonging* 

Ir^Caatt^' ^^^ * '^"^ ^^^^ ^^ years, assigned the same to Chambers ai^ 
rs° d] ' Goodman, upon trust to permit John Bolt to receive the pro- 

r 232 n fits for so many years of the term as he should live, and after 
I- -' his death to permit Apoline his intended wife to receive the 

profits during so many years of the term as she should live, 
and after both their deaths, then to permit the heirs of the 
body of Apoline to be begotten by the said John Bolt, to en- 
joy the same premises for the residue of the term. The mar- 
riage took effect, and John Bolt died intestate, leaving issue 
Bolt the defendant ; Apoline his wife took administration, and 
married Daffome the plaintiff; and the sole question was, 
Apoline being dead, whether Daffome her husband, Mho 
took administration, should have this term, or the defendant, 
who was heir of the body, t. e. whether the words, heirs of the 
body, should be taken for words of limitation or words of 
purchase ? And the current of opinions formerly was, that 
they are words of limitation, and by consequence vested in 
the party, and so would have gone to the administrator of 
ts^'i^bwiin'^ Apoline in this case, and in the case of Peacock and Spooner 
tliere.] it was SO held by the Lord Jefferies ; but afterwards that de- 

cree was reversed by the commissioners, and that reversal af- 
firmed in the House of Ijords ; so that it is a point now set- 
tled ; (2) and he said this was a stronger case than the case of 
Peacock and Spooner: for there was a ftu-dier limitation over 
for default of such issue, which tended more to a perpetuity ; 
and he said in Cranmer*s case in Dyer, 309, Dyer was in a 
doubt, where a limitation was to a man for life, and after bis 
death to his executors, whether the executors should be pur- 
chasers ; but my Lord Coke is clear, that the whole term vests 
in the testator, but doubts if such a limitation were to the heir. 
2 Roll. 418. 1 Inst. 54. b. 

(1) & C. Free, in Cha. 96 ; f Vern. thesamelw fyMct'ewtlliilaelt Inallcascs 

969. distinffoUhable from that ftutfaority hj 

(8) But aee Lgomr, Mitchell, 1 Mad. the ^glitest shade of difieieiice, the 

484 ; that the case of Peacock ▼. Spooner, words " heirt of the body" are consider- 

is now only attended to in cases exactly ed as words of limitation. 



D£ 
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Browne v. Gibbs dt at. (1) (C. 304.) 

Brownb and his wife, who was the widow and relict of Lord Chan- 
Michael Harris, deceased, plaintiffs, brought a bill to be re- ^^^^' 
lieved for dower against the two daughters and heirs of the Dower, 
said Michael Harris, setting forth that John Harris, father of 
the said Michael, made a settlement to the use of himself for 
life, remainder to the use of the defendant Sir William Keyte, 
and John Harris for 99 years, upon trust to raise .£200 apiece 
for the two daughters of Michael, remainder to the said 
Michael and the heirs of his body, 8(c« remainder to his own 
right heirs. 

Provided that if the heirs of the body of Michael should pay 
the two daughters <£200 apiece at twenty-one or days of mar- 
riage, then the term to be void. 

Michael dies leaving no issue but those two daughters ; the 
plaintiffs brought a writ of dower, and had judgment, but 
could have no benefit at law till the determination of the term, 
and thereupon brought this bill to set aside the term, by rea* 
son, as was insisted, that the defendants, the daughters, were Ante, Case t5, 
now heirs of the body, and the estate vested in them, which f^*^' ^h 
was. equal to payment of the money ; and so the trust of the 
term bein^ satisfied, (2) the term ought not to stand in th^ 
way, and it was now all one as though the money had been [ 234 ] 
paid at the time, (3) and then by the express proviso it ought 
to have been void ; but the court would give no relief, but dis- 
missed the bill without costs. And the Lord Chancellor said 
he did not know any case where a dowager had had relief in 
such a case as thb ; but that dower being an interest that did 

(1)&C. Fnc.mCluu97; SEq.Car (8) It might not be exactlj the same. 

Ab. S8.5. if either of the daugfaten had not at* 

(2) If the trust of the term in this tallied the age of twenty-one, so as 

case was to be considered as cumpletely to be enabled to deTise real estate ; she 

Mtisficd, which might* perhaps, depend misht preTionslj, by marriage » be enti- 

apon a fiict suggested in the next note ; tied to the trust monies, and as to per- 

then, it is now settled, neither the heir sonalty have a capacity of disposing bv 

nor devisee would be permitted, in will ; whilst the contingency remained , 

equity, to defeat the widow's claim to the trust, probably, would not be consi- 

dower ; nor would a henA fidt purchaser dered as satisfied^ or the term merged in 

even, be allowed to do so, unless he had the inheritance. Powell ▼. Morgan, f 

taken an actual assignment of such Vern. 9() ; Thomat v. Kemtfu, (bid, 553 ; 

term in trust for himselt Maundrell ▼. and anU, c. f82, p. fO&j Forba t. 

MaundreU, 7 Ves. 577. Meffatt, 18 Ves. 592. 

not 
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not arise by any contract but by implication of law, it ought to 
stand or fidl according to the right at law, without any assbt- 
ance of a court of equityy(4) but said he did not know how it 
might be in case of a mortage. (5) 

Seditmble a moy there is no difference between that case 
and this.(6) * 

(4) It would be more accormte to say, giving her posiession. Miut^v. Mtimdy, 

Uiat dower it a legal title, which if con- S Vet. jon. IfS ; Cur^ r, Curth, S Br. 

troTcrted, must be made oota law ; but 630 ; Dorwur w, Fortetau, 3 Atk. 180 ; 

ttill a court of equity will act in ud of Gcodenougk ▼. Gcodenom^, S Dick, 

the title, assbtins the dowress in trying 795* 

her right, by nving her a discovery m (5) HitMn ▼. HUckm, port, c S11, p. 

deeds ; and affording her the full benefit t4f ; Palma ▼. Doiifry, Free in Cha. 

of that rielit, when established at law, 157. 

by asoeitaming metes and bounds, and (6) See, note 3. 



rC. 306.) Baker v. Jennings, (l) 

Copyhold A coPTHOLDBB in fee, having issue two daughters, devised a 
devised. copyhold estate to his younger daughter, whereby her fortune 

^•8*«^*b^*' was made much more considerable than the elder sister's; 
^ ' ' * and there being no surrender (2) made to the use of his will, 
the question was, whether that defect should be supplied in 
this court,' for although that defect is generally supplied, 
where it is for a provision for a wife or child, yet in this case, 
in case it were not supplied, her fortune would have been 
equal to her other sister's, and the copyhold would have de- 
scended equally to them both ; yet, notwithstanding, it was 
supplied here, being intended a provision for a child though it 
made her superior to her sister in fortune : ex relatione M'ri 
Foley. 

(1) 5. C. S £q. Ca. Ab. t30. (f ) See, now, sUt. 55 Oeo. 3. c l9f . 



(C. 306.) Lawrence v. Lawrence. (I) 

Lord Chan- Thb defendant's husband had devised to her several parts of 

cellor Somers. jjjg estate, altogether of better value than her dower, and had 

^^*'**'' devised that the profits of all the rest of his estate for years 

Post, Case 311. ghouJii be applied for payment of debts and legacies, but did 

not mention that he intended it in satisfaction of her dower. 

The defendant sued at law and recovered at law, though they 

did plead the will, and averred that it was in satisfaction of 

dower ; but the court there was of opinion, that no such aver- 

(J)S.C.SVcni.365; lEq.Ca.Ab. law. in 1 Lutw. 735} 1 Lord Raym. 
tlS ; S £q. Ca. Ab. 386^ 388 ; and, at 438. 

ment 
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ment could have been adinitiedy(2) unless it had been so de^ 

clared in the will. The plaintiff being heir at law^ preferred [ 235 ] 

his bill to be relieved^ and he was relieved ; for although it 

is not declared in the will to be in satisfaction of dower^ 

yet here is that which is tantamount ; for where he appoints 

the profits of all the rest of his (3) estate for other purposes, it 

is plain he never intended she should have her dower ; and ill 

case she were admitted to her dower, those purposes would be 

defeated, and what appears to be the plain intent of a will by 

construction is all one as though it had been expressed. 

. He had also given his wife hundred pounds ; and the 

question was, what she should have ? and per Cur\ she shall 
have but <£100. 

Note ; That this cause being reheard before the Lord Keeper 
Wright the 19th Nov. 1702, he reversed the decree. (4) 

(f) And where the testator has notes- Wm. Grant, M. R. in Chaimtft ▼. 
pressly declared his intentions to eidude StarUl, %ibi tupr^; from the first wa 
the claim to dower, even in equity, the learn, that when the testator merely 
result of the nuroeroas cases on the sub* mes ail hii estate, he must not be un« 
jeci seems to be, that neitlier can aver- derstood to dispose of it free from all 
ments be allowed, nor will satisfaction claim of dower, which is not hit pro- 
be Implied upon any terms in the will perty ; by the latter we are told, that 
itself, which fall short of showing plwnly where the testator gives all his estatesr, 
and unambiguously that the provision which he describes as con»isting of cer- 
thereby made for the wife is inconsistent tain particulars, he must l)e taken to 
with a claim to a third of the lands ; or give the property itself, not what might 
would defeat some other part of the in contemplation of law be Av tiiterest in 
testator's disposition of his property. that | 



Tkompton v. Nelson, 1 Cox's Ca. 447 ; (4) In Hif. T. 1712, the next remain- 

(V. Kirwan, t Sch. and Lef. der man brought his bill to be relieved 



459 ; Peantm v. Peanon, 1 Br. 89f ; agunst the deftadanf s judgment in 

Straium v. Sutton, 5 Ves. f M) ; Greatrex dower ; and the cause coming on to be 

v.C«T^,6Ves.6t6; CAoimcrsv. SutriU, heard 5 Dec. 1715, Lord Cowper, C. 

t Yes. and Bea. SS4; and poil, c. 311, refused to vary the decree of Wright, 

p^ 94S. ^ C. S., and it was finally affirmed m 

(3) See the observations of Lord Dam. Proe, on appeaL Joum. House of 

Thurlow, C. in Fotttr v. Cook, 3 Br. 351, Lords, vol. f 0, p. 456 ; 1 Br. P..C. 597; 

and compare them with those of Sir (fol. ed.) 

Rtg, Lib, 170f. B. /oL fl, contains an entrv of the reversal of the original 
decree, by the Lord Keeper Wright* and ooofirms the accuracy of the report 
fi. L, 1715. B.foL 109. On a bill of review brought upon the said reveisal. Lord 
Cowper, C. declared, that as the title of the widow to dower was a point of right so 
doubtful that the court had held different opinions thereon, and. as the decree last 
nmde had been so long- unquestioned, his Lordship did not think fit to make any 
variation touching the said right to dower. The defendant's costs were ordered to 
be paid out of the tesUtor's estate. 



PeNHAT v. HUERBLL. (I) ' (C. 307.) 

'Another point arose in this case. A. seised in fee/ levies a Lord Chan- 
»fine to the.use.of B. for seventy years, if A. lives so long, and J^ p<^eD. 

(1)£.C. SVem.370. 

s after 
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after the decease of A. to C. and the heirs of his bod;, re« 
Contu^eBtnse. mainder to the right heirs ; and the sole question was, whe- 
Ante, Case S86, ther a use resolt^d to A. for life, for if it did not, die limita- 
sot. tions over were all void for want of a freehold to support them 

'^ ' It was agreed in case of a covenant to stand seised^ that 

what was not limited out of die covenantor did <:ontinue to 

him ; and therefore, if a man covenanted to stand seised to 

the use of the heirs of his body, it should be an estate-tail, 

because the old estate for life continued in him ; and my Lord 

1 Inft. ft. Coke's opinion in the case of Fenwick and Mitford (2) is, 

that it wiU so do in case of a feofiinent to uses, which opinion, 

it was said by Judge Powel, my Lord Chief Justice Hale did 

seem to be of in the case of Pybus and Mitford ; (3) and my 

Lord Coke, when he came to be Chief Justice, continued of the 

same opinion, as appears 1 Rol. Rep. (4) 239, 317. And it 

Show Rep. [of was said that this differs irom the case of DaoU and Smith in 

Ca. in Pariiam. the Housc of Lords, because there it appeared the estate 

§' C^' ^ "^ moved from the wife, and so the husband should not take an 

88. b.] ^ ' estate by implication ; but here it was A.'s own estate, and so 

the judge and the Lord Chancellor were of opinion, that the 

use should result, according to my Lord Coke's opinion, and 

r 236 1 ^® rather because contingent uses are not favoured in law^ 

but where it may be remainders shall vest. 

But it was said the Earl of Bedford's case seems contrary, 
and the chief justices were of anomer opinion ; and therefore 
the Lord Chancellor desired the opinion of all the judges, it 
being a point never yet setded by any solemn resoluUou. 
Vide Lord Pagefs case. (5) 

(S) Moor, tB4;l Leon. 18S;1 And. (4) In the often cited case of Iaky. 

£88. Pofmett. 

(3) 2LeT.75;l Ventr.572;lMod. (5) Jenk.Ctent.S47; 1 Leon. 194. 
Ifl. 159; T. Raym. Sf8; 3 Keble, 
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(C. 308.) Lbukbneb v. Frbem an. ( i) 

Lord Own- ^r. Movnxaoue being indebted to sevend persons upon 

Masuroftlie b<^^' ^^ oUiennise upon contract, makes a conveyance to 

Rolls. 

(1) S.C. Prec in Cha. 105; 1 Eq. Ca. Ab. 149. 

the 
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the defendant and other trustees, for payment of his debts, [Deed no^ 
mentioned in a schedule annexed to the deed. freudalent. 

The plaintiff having brought an action against Mr. Moun- 
tague for his too much familiarity with his wife, recovered 
j£5,0O0 damages, and had judgment, but the settlement for 
payment of his debts was executed before the judgment en* 
tered, and therefore he could not reach the estate at law, (2) • 
and thereupon exhibited his bill to set aside that deed as to f 237 1 
him, as being fraudulent, for that it was made with a design 
to defeat him. 

It was held in this case, that fraud is as well examinable 
and triable in this court as by a jury at law, (3) fraud and 
trusts being almost the only things that this court formerly 
took conusance of. 

The court held this deed was not fraudulent, although it 
was made with an intent to prefer (4) his creditors before the 
plaintiff's judgment; and the Master of the Rolls cited a 
Cheshire case, where by the advice of Sir Orl. Bridgman, a 
man made a settlement for payment of his own proper debts 
in the first place, and to prefer them before, if not exclude, 
such debts for which he was bound as a security only ; and 
that was held to be a fraudulent deed, only because he kept 
diat deed in his own custody, (5) and the creditors had no 
notice of it, or otherwise it would not have been fraudu- 
lent. (6) 

But here it doth not appear where this deed was kept, and 
so shall be presumed to be in the hands of the trustees, and 
not in the hands of him that made it, being no proof of either 
side touching that matter, and a deed shall not be presumed 
fraudulent, unless it so appear, or be so proved. (7) 

(S) Nor in eqoUv, as appears not " ral, to prefer one set of creditors to 

only by the prncipal case, but also by " another;" per Lord Kenyon, C. J. in 

that of Piir^fly T. Flirty, 1 Vem.S8; Ettwiekw. CmUaud, 5T.R. 4S4; aod 

secKf, if the assignmeut had been made see Gngtm t. Cooke, t Ball and Beat 

^ter the judgment recovered ; Smithier S34. 

r.Lemk,ibii.Sn. (5) Tarbmt^^.Marimnf,f Yen. ^10, 

(3) Aod the p^ndples of decision (6) See the same case refened to, 
nnst be presumed to be the same; ante, c. 136, p. If 1. 

Botes T. Graves, S Vea. jnn. f 95. (7) TroHckord t. WmUtg, t P. Wms. 

(4) ** It is neither illegal, nor immo- 167. 

lte^.Ii^]699.a>L S48. Decree.^that the trust estate be sold ; andonto^ 
the monies arising firom such sale the debts of the said Mr. Montague, in the said 
schedule mentioned, to be paid in the first place; and then the sorp^ to be applied 
as the court should thereafter direct.^ 
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(C. 309.) KiNGSLADEB V. CoURTKEY. (i) 

At the Rolls. Jo. Geess being possessed of a term of 2000 years, devisetb 
Pott, Caie 318, the estate to his wife for fifty years, if she so long live» and 
[S.C.] frQQ^ 2Lnd after her decease, to his son for fifty years, if he 

should so long live, and from and after his decease, to his two 
* grandchildren for and during the residue and remainder of the 
said term. One of the grandchildren assigns his interest in 
the lifetime of the father or grandmother ; and the question 
was, whether this was such an interest vested in the lifetime 
of the father or grandmother, as was assignable in the life- 
Term deriwd time of the father or grandmother ? It was argued, that it 
assigoftble. y^^ ^^j^ foj. ^{,3^ j^ ^^g ^ contingent interest, until after the 
decease of the father and grandmother, and if so, although it 
be such an interest vested, as cannot be defeated by the fir§t 
devisees, and such a one as may be released in the lifetime of 
the first devisees, yet it cannot be assigned over, and seems to 
be the same case, to this purpose, as Matthew Manning*^ 
case (2) and Latnpett^s case. (3) 

On the other side it was insisted that here is but part of 
the term carved out, viz. fifty years and fifty years, and the 
remainder of the term rested in the devisor, which he had 
[ 239 ] power to devise as he thought fit, and the devisee might assign 
over ; and in Manning and Lampetf^ cases the whole term 
was devised to the party for life, and was in him during his 
life, and nothing but a possibility in the executory devisee. 

And the Master of die Rolls was of opinion, that this was 
an assignable interest, and that the moiety passed by the as- 
signment, and he said he could not distinguish it from WeU 
der's case (4) in the Commentaries ; but upon perusal of that 
case, it doth not come up to this, for there was no assignment 
by the executory devisee, but the ejectment was brought by 
the administratrix; but however the decree was according to 
the master's opinion, ut supra. (5) 

M 5.C.SEq.Ca. Ab.86. (6) Jimct t. 22oe, S T. R. 99 ; a posti- 

(f ) 8 Rep. 94. bility, coupled with tn interest, ia de- 

^3) 10 Rep. 46. Kcndible, releuable, asiigiiabte, and 

(4) The caae meant is, no doubt, devtiable. 

Welcden v. EUcmgton, Piowd. 516 ; lee 

the point, for which the reference in the 

tCKt above u made, in p. 6t9 (a). 
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Burnett v. Kinaston.(!) (C. 310.)- 

Major Burnett married Mary Eaton^ who had a mortgage in Buxmand 
fee for c£l,400, and other debts due upon securities. rS^i 

Major Burnett, after marriage, covenants with the relations |i<^ " ^^ 
of Mary Eaton, that the money due upon the mortgage should 
be laid out in the purchase of lands of inheritance, which 
should be settled to the use of Major Burnett for life; re- 
mainder to Mary Eaton his wife for life; remainder to the [ 240 ] 
heirs of her body by him; remainder to the heirs of her body 
by any other husband; remainder to the right heirs of the said 
Major Burnett. -> 

The wife was dead without issue, the money being not laid 
out, but continuing upon the said mortgage. 

The plaintiff is the heir at law of Major Burnett, and pre- 
fers his bill to have this money; the defendants are the next of 
kin and administrators of the wife, and also heirs at law to 
her; and the question was, who had right to the money? 

For the plamtiff it was insisted, that the money due upon 
the mortgage was bound by this covenant of the husband, and 
though the money was not laid out in a purchase, yet in a 
court of equity it should be all one, and the money should ^o 
as the land would have gone, in case the money had been laid 
out, and that, without all question, would have been to the 
plaintiff, who was heir of the husband ; and that although this 
was a chose in action, yet the husband had an absolute power 
over it, for he might have released it, or have sued for it and 
recovered it^ and so might have done what he had pleased with 
it. 

For the defendants it was insisted, that this was a chose in 
action, which being not altered, would go to the administrator 
of the wife, and not to the husband, and the husband could 
claim it after the death of his wife, in no other manner than as 
administrator to his wife; and though in this case the husband 
did survive the wife, and did administer to her, yet^ dying be- 
fore the property was altered, it will go to the administrator 
de bonis non of the wife; and they also had a legal right in 
this case, being heirs at law to Mary Eaton, so that the legal 
interest of the mortgage in fee was vested in them. And a 
difference was taken between an absolute right and a tempo- 
rary right. Where a man had an absolute right, there his co- 

(1) S. C. Free, in Cha. 118 ; S Yem. 401 ; 1 £q. Ca. Ab. 69. 

venant 
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venant or agreement should bind; but where he hath only a 
temporaiy right, there he must execole his power in that 
time^ or else it would be ineffecfual; as where a joint-tenant 
agrees to convey his moiety, and dies, the survivor shall be 
bound by it, because he hath an absolute right in the moiety. 

But the husband hath only a temporary right to the chcies 
[ 241 ] m action of the wife, and therefore, unless he doth alter the 
property in that time, vi2. during his life, the right will go to 
the wife, or to her administrator. 

Cur\ That the defendants are intitled to the money due 
upon this mortgage, and it is not bound by this agreement of 
the husband ; it is true that the husband might have released, 
or have sued for it and recovered it, (2) and then the property 
had been altered; but as now it is it remains a cAose in aetioth 
and shall go to the administrator of the wife«(d) 

The husband hath an absolute property in all chattels per* 
sonal of the wife by the marriage.(4) 

As for chattels real, viz. leases for years, he hath power to 
alien or dispose of them; but if he doth not, they survive to 
the wife, and if the husband survives he shall have them.(5) 
Ante, Caie its. As for choses in action he may release them, but if he nei- 
PW, Case asi. jjjgip releases nor recovers them, if the wife survives she shall 
have them,(6) and if he survives he shall not have them with- 
out taking administration to his wife.(7) 

If the husband assigns over a bond due to the wife, this 
will not bind her if she survives.(8) 

As for the case of joint-tenants, he did not know how for 
the covenants of a joint-tenant might bind the 8urvivor,(9) but 
if a joint-tenant shall grant a rent charge, this shall not charge 
the survivor, (10) and he did believe a bill was never brought 
to make that binding* 

Mr. Attorney, who was for the plaintiff, agreed that if a 
joint-tenant devised, it was void; but the reason of that was, 
because a will' did not take effect till the death of the party, 
and then the interest was vested in the survivor.(ll) 

(S) But the law teems otherwise: the 1 Atk. 459; EUiet r, CeUm» 5 Atk. 

mortgage being in fee, the husband had S9T. 

not the power of disposing of it, Parker (8) This must be understood oulj of 

V. Windham, Gilb. £q. Rep. lOS ; a Toluntary assignment ; an assignment 

although a mortgage for a term of years for Taloable consideration would bar the 

is in the husband's power. Sir Edward right of the wife sunriving; /ofcassa v. 

Tumer't case, I Vem. 7 ; mnU, c SS, Jol»wm, 1 Jac and Walk. 476 ; iiU- 

p. «9. ford T. MU/ord, 9 Ves. 97 ; but where 

(S) Catbvmi t. IngUt, 2 Jac. and the assicnee is obliged to apply for the 

Walk. 195 ; Mitf'ord v. Mitford, 9 Ves. aid of a~ court of equity, that aid will 

^ ; Mcrtdith ▼• Wynne, Gilb. £q. Rep. only be civen on the terms of hit making 

7f* a suitable settlement on the widow. 

^4) Co. Litt 300. (9) A coTenant by a joint-tenant to 

(5) Co. litt. 351. sell, thoogh it does not sever Uie jomt- 

. (6) Scawen v. Blunt, 7 Ves. 300. tenancy, at law, wiU do so in equity. 

(?) But see contra. Squib v. Wynne, Brown t. UaindU, 3 Ves. J57. 

1 P. Wms. 381, and Cart ▼. Reet, (10) Co. Litt 184. b. 

Uicre cited j also Hum^rey r. Builen, (II) Co. Litt 185. b. 

But 
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But the Lord Keeper being of opinion^ that the property of 
the money was not altered by the covenant«(12) the bill was dis* 
missed. 

(tf } See note f . 

U^. Lib. ITOO. A. foL 110. The touft stw no reawm fo give the pUintiffanj 
relief, aud therclofe diiiiiined hU bill. 



HlTCHINS V. HlTCHINS.(l) (C. 311.) 

Thb plaintiff hav]n|; recoveii&d her dower at Iaw« preferred her Uud Keeptb 
bill to be let into it, and particularly to set aside a satisfied power. 
mortgage which was kept on foot, and set up to keep her out 
of possession. 

it was insisted for the defendant, that a woman shril have 
no relief for her dower in equity, in case the party can bar her [ 242 ] 
at law, because it is not due to her by any contract of agree- 
ment, but she is to eet it as she can; and cited the case of the 
Lady Radnor and Vandebemde,(2) where a term to attend the 
inheritance shall keep her out of her dower ; and it was so set- 
tled in that case upon aa appeal to the House of Lords. 

But per Cur^: This satisned mortgage shall not stand in her 
way ,(3) and decreed it to be setaside^ and thought the case of 
Vandebende a hard case. 

Another point was stated, that the husband by his will had 
devised to his wife a part of his estate, much better in value 
than her dower, but did not say in bar of her dower; and the 
question was, whether this should bar her in equity ? and they 
cited the case of Lawrence and Ltnorence, ante, case d06, that 
it should. 

Bat per Cur^: It shall not, for whatsoever is given her by 
will shfdl be intended a bounty, and not in satisfaction of what 
was her right, unless it had been so expressed. (4) 

(1) &C.Pi«6.mCba.l5S; t Ven. (4) See, Mit, e. 306, p. iS5. note f ; 

409; f Eq. Ca. Ab. 389. mod to the anthorities there cited add 

(f ) AnU, c S85, p. f 11. Lord Darchtattr ▼. EaH tf Effingham^ 

(3) JtUe, c. 904, p. f94. Coop. 9f3. 

Big. Ub. 1700. A. fri. 109. The court decreed, that the dowTOM should be let 
into poBiestion of the lands and tenemeiiti set out by the sheriff lor her dower, 
exonerated fmio the said mortgnge ; and that she sboold be paid all arrears is i^ 
spect of her said dotrer, with ber costs of this suit 
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(C, 312.) Yate v. Fettiplace.(1> 

Lord Keeper, SiR Rowland Lacy having mortgaged part of his estate to 
Miister or the Colonel Hey ton for 1000 years, for securing jf 6,000, made a 
settlement of his estate to himself for life, remainder to his 
son and the heirs of his body, remainder to his own right 
heirs, and afterwards made his will, and thereby gave his 
daughter Arabella ^4,000 for her portion, if she marry with 
the consent of her mother, (otherwise but <£ 1,000) to be paid 
at her marriage or age of twenty-one, and appointed that the 
mortgaged term should be kept on foot for the better raising 
of the legacies. Arabella dies at the age of six years, the 
Lady Lacy, her mother, took out administration, and married 
Mr. Yates the plaintiff, and afterwards made her will, and 
Mr. Yates the executor thereof, who took also letters of ad- 
ministration to the said Arabella; and the sole question was, 
whether Mr. Yates as administrator to Arabella, was intitled 
to the said <£4,000 or any part thereof, or whether the legacy 
was sunk for the benefit of the heir, Arabella dying before 
twenty-one or marriage i 
Legacjr to the And they (2) both agreed that this legacy was sunk for the 
•dmimitimtor. i^^nefix of the heir, it being by the said will to be raised out 
of land, in as much as he appointed the mortgaged term of 
1 000 y^ars to be kept on foot for raising of his legacies ; and 
[ 244 ] since my Lord Pawlett^s case, (3) it hath been the constant 
practice of this court, that where a legacy or portion by will or 
Poit, CaaeSff. deed is appointed to be raised out of the lands, there if the 
party dies before it is payable, it shall sink for the benefit of 
the heir. 

And although the mortgage lease, out of which it is ,to be 
raised, be but a term for years, yet it is not a term in gross 
but a term attendant upon the inheritance after the debt paid 
and the trusts performed ; if it had been a term in eross it had 
been a chattel and personal estate, but it is not so nere.(4) 

(1) & C. Prec. in Cbt. 140 ; S Vera. (4) See, u to the distinction between 

416 ; 2 £q. Ct. Ab. 54t ; 1 Lord lUym. a terra in gross and a term to attend the 

608; ltMod.tr6. inheritence; Mawidrell ▼• MtnmdrtUt 

(9) Subatuii, the Lord Keeper and 10 Ves. 959. 



the MasUfr of the Rolls. 

(5) Ante, c. 104, p. 95, see the notes 
tliere. 



It 
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It was agreed that a legacy out of land is not recoverable 
in the ecclesiastical court, no more than they can sue there Hob. a65. 
for any trust concerning land which they have no power over j(5) 

And the Lord Keeper held, if this had been a legacy to be 
paid out of the personal estate, the plaintiff could have had no 
title to it, because it is given upon a contingency, which not 
happening in the lifetime of the legatee, was never vested in 
her, and so could not go to the administrator, for she never 
married nor came to the age of twenty-one, and this is a con- 
dition precedent, and all one as if he had said, if my daughter 
marry with consent of my wife, I give her «£49000. (6) 

The reason why a legacy or portion, charged upon land, 
shall sink in the estate for the benefit of the heir, where the 
party dies before it becomes payable, (7) and ought not to do 
so when it is charged upon the personal estate, is because the 
heir is more favoured at law and in this court than an exe- 
cutor or administrator, and because the heir is looked upon 
to be the stay of the family, and the support of it, when an 
executor or administrator is sometimes a mere stranger to the 
fiimily, as in this case. If a legacy be given to a young girl 
when she marries, and she marries before she is viri potens, 
she shall not have it, for it must be intended a complete mar* 
riage. 

And the Lord Keeper said he saw no reason for the differ- 
ence which is commonly made between a legacy given to A. 
to be paid when she shall come to the age of twenty-one, and ^7^'' ^« 
a legacy given to her when she shall come to age, for he said s^ijJbf^,^' 
it seemed very absurd to make two different constructions, 
when it cannot be thought but the testator must mean the 
same thing. (8) 

And although it was here insisted upon, that this portion is 
charged to be raised out of the mortgaged term, which is a 
chattel, and b^ consequence, testamentary ; yet it was an- [ 245 J 
swered that it is not a term in gross, but, when the debts and 
portions are paid, is attendant upon the inheritance, and such 
a term is not forfeited as a personal estate or chattel in gross 
is. (9) 

(5) Dtihunnet y. Ferban^e, Ptlm. the obienration in the text is cited; 
IfO ; BaHard v. SuekweU, f Show. 50 ; "the disUnction, though at least a fe> 
Love Y. Ka^aden, Cro. Jac. 279. " fineroent, is now well established." 

(6) See, ante, c. 38, p. S6, (9) We learn, from the report of this 

(7) Pearce t. Loman, 3 Yes. 1S8 ; case in Prec. in Cha. %thitupriL, that 
Pf^fjm T. I,ord MtUgrave, ibid. 615 ; the plaintiff appealed to the House of 
Hwritem'w, NayUr, f Cox's Ca. fdl. Lords; and tlut the decree was there 

(8) MaekeU ▼. Winter, 5 Ves. MS ; affirmed. 
Uanton y. Gntham, 6 Yes. 946, where 

Heg, Lib. 1700. B./ot 186. This caose was first heard before Lord Somers, C. 
and bis decree was affirmed on a reliearing before Wright, C. S. assisted hy the 
JIdastcr of the Rolls, as above reporteil. 

William 
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(C. 313.) William Bsomley, Esq. v. Fsttiplace.(I) 

iMtAKmer, SiR Rowland Berkley having issue only daughters, settled 
Mbrterofttie j^j^ ggj^te upon trustees to sell, subject nevertheless to a 
power of revocation ; afterwards upon the marriage of his 
daughter with the plaintiff, by deed, reciting that his intent 
was, that the manor of Cotteridge in question should go to 
the issue male of the plaintiff, he diereby agreed, that if the 

Elaintiff should be minded to purchase the same to him and 
is heirs, he should have it for <£ 1,500 cheaper than the best 
purchaser would give for the same. 

Sir Ro. Berkley afterwards made his will, and gave the 

complainant «£ 1,500 to be raised out of this manor, but did 

not mention whether it should be in satisfaction of the«£l,500 

agreed to be allowed the plaintiff in case he would purchase 

" the same. 

The plaintiff preferred his bill to have the agreement exe- 
cuted, that he might purchase the said manor, and have an al- 
lowance of the c£l,5(X). And here two questions were made. 

1st question, whether this agreement ought to be executed 
in specie upon the deed of covenant, as it so stood, without 
any relation to the will ? 

2d question, whether the «£ 1,500 given by the will, should 
be intended in satisfaction of «£ 1,500 agreed to be allowed the 
plaintiff, in case he should purchase ? 

To the first question it was held, that as it stood barely 
upon the deed, mis court would not execute this agreement in 
specie, for this court will not execute all agreements in specie, 
but will consider, upon circumstances relating to the said 
agreement, the reasonableness and equitableness of executing 
the same, and will in many cases leave the party to his remedy 
at law (2) to recover damages only for not performing the said 
agreement. 

And the reason why they would not execute it in this case, 
was, because as it appeared upon the face of the said agree- 
ment it would not answer the intent of it, it being declared by 
[ 246 ] the said Sir Ro. Berkley in the said agreement, that it was 
intended that this manor should go to me issue male of Mr. 
Bromley, and Mr. B. having been married twenty-two years, 
and having no issue male, it was plain the main end of the 
Agreement b a^eement would not be answered by an execution in spe- 
•"•^ ae. (3) 



•i 



(1) 5. C. Prec. in Cha. 138; S Vera, pie holds: if a jntrehMtr cannot have 

415 s 1 £q* Ca. Ab. 18. what was his strong inducement to enter 

(t)AnU, C.21S, p.168; note: to the into the contract, a specific perform- 

authorities there referred to, add Jaynu ance, with compensation, will not be en- 

V. Statkam, 3 Atk. 389. ftirced. StapyUon ▼. SaUt, 1 3 Ves. 4f6 ; 

(3) llie converse of the same prioci- dUey v. Jhtchampt, id. ttB. 

And 
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And it WM said by the Lord Keeper, for mioiher rea«e«i he 
could not be for execlitiDg it, because be looked upon it as im- 
precticable for Mr. B. to have it at <£ 1,500 less Uian the best 
purchaser would grre, because it was impossible to know what 
the best purchaser would give ; for it could not be exposed to 
sale before a Master to the best purchaser, because whoever 
should bid for the estate was not to have it, because Mr» B. 
was to have it £ 1 ,500 cheaper. (4) 

It was said, that generally this court will not execute att 
agreement in specie, but when the agreement is such that an 
action at law will lie for damages for the non-performance of 
it.(5) 

But in some cases that will not hold ; for if a marriage 
agreement should be so ill worded, that an action would not 
He at law for the breach of it, yet this court will decree a per- 
formance. 

And sometimes (per Master of the Rolls) subsequent ac- . 
cidents discharge the execution of an agreement in specie, and 
cited the case in Fitzherbert, subpcma £d, cited in SkeUey*9 
case, I Co. 100, where a man, being sick, dnrected Us trusteee 
to convey to his daughter, and afterwards had a ^on borny attd 
dies; the trustees riiaU convey to the son and not to the 
daught^. 

And he held likewise that Mr. Bromley mi^ht have dis- 
diarged this agreement by parol, in as much as it was said, if 
he should be minded to purchase, 8cc. (6) 

To the second question, whether this £\,500 given by the 
willy should be intended in satisfaction of the <£!, 500 men- 
tioned in the agreement, or whether Mr.B. should have both? 
and it was clearly held that he should not, (7) in as much as 
the ,£ 1,500 is to be raised out of the same lands, and the lands 
are thereby otherwise disposed of, so that it could not be in- 
tended (8) by Sir R. B. that he should have both. 

(4) Emery t. Wase, 5 Yes. 849. So (8) To make thb inference iirefngs- 
when parties agree that the price of the ble« it is necessary to presume, that some 
iabject of their treaty shall be fiied by further grounds for it appeared in the 
•rbitratorSf and these do not fix it* there will itself* than are to be found in the 
b no contract -, as the price is of the report If the lands were otherwise dis- 
essenoe of a contract of sale, and the posed of for purposes which conid not 
court of equity cannot make a contract be answered if a charge of £] ,500 were 
where there is none. Oowiey v. Tke first to be made gwMl thereout, that 
Wie ofSomenet, 19 Yes. 431. would, no doubt, strongly indicate that 

(5) See, ante, c'. S89, p. tt7, and no such deduction was contemplated : 
note 4, diere : the rule is a general one, otherwise, there appears, pfrimA fade, 
but admits exceptions, or there would no conclusive certainty that the testator 
frequently be a failure of justice. might not intend the estate to be taken 

(6) Mowell T. George, 1 Mad. 12, re- cam mere. A legacy to a widow, to be 
ferriog to AnmgeT v. Clmk, Bunb. Ill ; raised ont of the same estate of which 
want of mntoality in a contract it sufii- she is dowable, or a devise of part of 
Gient ground for refusing to decree a spe- that very estate, affords no presumption 
cific performance. against her title to dower : Lord Dor^ 

(7) RichmrdMrn t. Greese, 3 Atk. 67 ; cXaicr ▼. Earl of fffin^mn. Coop. SS4. 



hlandy v. WiAmore, 1 P. Wms. 3f4. 



But 
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Averment oat But a question arose, whether the plaintiff should be ad- 

of the will. mitted to read evidence to explain the testator's meaniitg in 
that particular ? and alleged that it might be so done ; the 
question being only toucliing the personal estate, though it 
could not be so in a will touching lands, because by the sta* 

r 247 1 ^^^ (^) ^^^ ^^'' must be in writing, and no averment shall 
be received out of the will, but as to a personal estate it 
had been done so in my Lady Gamsbarough^s case (10) in this 
court. 

To which it was answered per Cur\ that what was read 
there was in affirmance of the law (1 1) upon the will, which 
was to carry the personal estate to the executor, and that case 
stood singly by itself. But in the case of the Lord Falkland 
and Cary{\2) it was denied that letters should be read to ex- 
plain the a^ementy though it was then insisted on that letters 
were in wnting, and so more certain. 

Arnment ^°d ^^ Master of the Rolls cited the case of Leake and 

Randall, in VemmCs case, in the fourth report, [p. 4.] that a 
collateral thing devised by a will could not be averred to be in 
satisfaction of dower, unless it did appear so to be by the 
will ; (IS) but here the <£ 1,500 devised was not collateral, be- 
cause it was to arise out of the same land. 

The plaintiffs bill was dismissed as to the executing of the 
agreement in specie, but he was offered a decree for the <£ 1,500 
legacy, but then was to be injoined from proceeding at law> 
and had time to consider whether he would take it or not. 

(9) S9 Car. t, c. 9, s. 8. (It} Ante, c. f 9f , p. f f 2. 

(10) Ante, c 966, p. 188. (13) Bvrmngham ▼• f jrwon, t Sch 

(11) PoUy. Lord Somen, 6 Vei. Sf6. uid Ut 455. 

Bey. Li6. 1700. A./ol.5a3. The canae wm beard on tiie iSth of Mar, and on 
the 3d of Jul V the plaintiff declaring himself willins to accept the said £1.500. ao 
as he might also be paid interest for the same from the death of Sir Rowland Berke- 
ley ; the court decreed accordingly : and also gave the plaintiff his costs. 



(C. 314.) Phillips v. Phillips. 

Bill on a gold- It was held by the Lord Keeper, that if a legatee accepted of 
pS* t'case 324 ^^® executor a bill upon a goldsmith, and the legatee did not 
*^ ' demand the same of the goldsmith, and after the goldsmith 
breaketh, that in this case the loss shall be to the legatee ; but 
if the legatee demandeth it in convenient time, and the gold- 
smith doth not pay it, but breaketh, then it shall not go for 
payment^ but the legatee may resort back to the executor for 
his legacy. And it was said in this case, that four or five days 
should be a convenient time for this purpose. (I) 

(1) See the cases on this subject collected in Chitty on Bills* STl. 

DE 
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Herns v. Hebne. (1) (C. 315.) 

Although it appeared by [the trustee's] own booksi that mo- 
ney, ^hich he received as trustee, was actuaUy invested in the 
purchase of lands, which, if it had not been invested, would 
have been subject to the Act of Distribution, held, that yet 
those lands were not liable to be distributed ; and the case of 
Kirk and Webb, affirmed in the House of Lords, was cited. 
Ante, Case 300. [p. 229- see note 9 there.] 

(1) 5. C. Free in Cha. 165 ; S £q. Ca. Ab. 744. 

Reg. Lib. 1700. A. fol, 548. The Lord Keeper disinisaed the bill, so far as it 
sought to charge the lands purchased with payment of debts and legacies, and to 
hate the same considered as part of the personal estate. 
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Squier V. Mayer. (1) (C. 316.) 

Held that a furnace though fixed (2) to the freehold, and Lord Keeper, 
purchased with the house, and also hangings (3) nailed to the Heirandezecu- 
walls, shall go to the executor, and not to ^e heir, and so de- tor. 
termined, contrary to Herlakeuden's Case, 4 Co. q^U dit nest 
ley quoad pramissa. 

(1) 5. C. f Eq. Ca. Ab. 430. disannexed without injury to the fitbric 

(2) The question, in such case, will of the bouse, or was put up as an acce^ 
be, whether it b so fixed as to be essen- sory to the carrying on timde, it will be 
tial to the support of the buildmg ; if so the property of the executor: Elwu ▼. 
the executor will not be allowed to re- Mawe, 5 East, 59. 

more it, 11 Yin. Ab. 166; but if it can be (3) Harvey v. Harvey, t Str. 1141. 



Duchess 
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(C. 317.) DucHESB ov Cleveland v. Executors of Geo. 

Dashwood. (1) 

Lord Keeper. The Duchess having £4,700 per ann. granted to her and her 

B^terof the ^girg |>y Kin^ Charles 2, out of the excise or customs, and 

having occasion to borrow a sum of money, Mr. Grey, who 

ScriTener. was gentleman of her horse, procured the same of one Rogers 

Ante, Case f87. a scnvener, who was employed to let out money for the said 

Post, Cue 359. executors, and gave him «£ 100 for procuration; the security 

given for it was out of this £4,700 per ann, a proportion 

whereof was set apart, to be yearly applied towards this debt, 

till the whole principal and interest was discharged. 

Mr. Rogers had received £2,900 for the use of *the execu- 
-tors, and gave his receipts accordingly, and had accounted to 
[ 250 ] the executors for above £\JO0, but about ^1,100 remained 
in his hands unaccounted for, and he died insolvent; and the 
only question was, whether this loss should fell upon the 
Duchess or the executors i ' 

And it appearing that Mr. Rogers was agent for the execu- 
tors, not only in this but in other affairs, and that he trans- 
acted this matter on their behalf, save the writings executed, 
and paid the money lent, and the money was appointed to be 
paid at his house, and the writings being left with him, and 
for all that appeared continued at his house ; (2) they were 
both of opinion, that the loss ought to fall upon the executors, 
and not upon the Duchess, who, for all that appeared, was an 
utter stranger to Rogers before the borrowing of this money. 
And the Master of the Rolls took the distinction which he 
said had always been allowed ; that if a bond (3) be left with 
a scrivener, that is sufficient for him to receive the principal 
and interest, and the deliveiy up of the bond is a sufficient 
discharge to him that pays it 

But if a mortgage were left with a scrivener, this is a suffi- 
cient authority to him to receive the interest, but not the prin- 
cipal ; (4) and the delivery up of die mortgfige by him is no 
sufficient discharge to the mortgagor, because the estate ou^ht 
to be reassigned, which cannot be done but by the party him- 
self. 

But the Lord Keeper said he saw no reason for this differ- 
ence, but that in equity it would be all one, the money being 
really paid to the person who had the deeds in his custody ; 
but the Master of the Rolls seemed to be of a contrary 
opinion. 
But however, here the money was to be paid by instalments. 



.8 



ri) S. C. S £q. Ca.Ab.708. (3) Wkitelock y. WMum, 1 Sdk. 

(t) Henn ▼. Conisby, 1 Cha. Ca. 9S ; 157. 
Gerard ▼. Bakir, cited, ibid. 94 ; aiid (4) WhHelock ▼. Waiikam, icU mwri, 

see Pornther ▼. GaUikiU, 15 £ast, 437. Martyn v. Kmgiley, Pkc. in Cha. 909. 

principal 
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principal and interest together, and it was plain he had ai> 
counted for part to the executors, (5) and no- countermand had 
ever been given, and therefore thought it reasonable that what 
was paid to Rogers should be allowed to the Duchess on wo 
<x>uot, her bill being to redeem. 

(A) The principd cannot avow tbe tame rale beUs as to an infanf selection 

act of his agent as to pait, and disavQw to abide by any particalar transaction of 

it for the rest : WiUon v. Poulter, S Str. hb guardian, amie, c 300, p. t30. 
861 ; BUhn r. Hyde, 1 Atk. 198. The 

Reg. Lib. 1700. A. foL SSU The court refened it to one of the Masters, to 
compote the principal and interest due to the defendants npon the mortgage of the 
said annuity, and to tax the defendants tb«r costs ; and the Master, in taking the 
said account, was to make to the plaintiff, the Duchess, an allowance for all such 
sums of money as were paid to the said Rogers tbe scrivener, for the defendants ; 
the court being satisfied that the said Rogers was agent for the said defendants ; 
bnt the defendants were to stand in Rogers's place, so far as to have the benefit and 
advantage of what monies the said Rogers lent to the Duchess out of his own mo- 
ney, in Uieir names, that was not repaid to him ; and upon payment of what should 
appear to be due to them, the mortgagees were to reconvey the annuity and all 
their right and tide therein to the plaintiffs. The defendants were allowed tiieir 
costs. 



KiMPLAND t;. Courtney. (1) (C. 318.) 

A. POSSESSED of lands for a term of 1,000 years, deviseth the Lord Keeper, 
said lands to B. for 50 years, if she shall so long live, and after ^J^"^^; 
the decease of B. deviseth the same to C. and C. assigns his ra. e'.] 
interest to D. and the question was, whether this assignment Possibility aa- 
was good ? "**8"*^ 

It was objected that it was not, because it was but a possi- [ 251 ] 
bility, because in the eye of the law an estate for a man's life 
is greater than a term for years, and the length of the term 
will not alter the case ; and although by presumption the term 
for 50 years would last loncer than tbe life of B. yet B. might 
outlive the term, and then he was to take an estate for life by 
the devise; and although in LaapeU^s case and Matthew ^ 
Mannings case, it was held that a term mi^ht be devised to 
one for life, the remainder to another, yet it is there held that 
the remainder man had but a possibility, which was not assign- 
able. 

But the Lord Keeper, having taken time to consider of the 
case, held the assignment to be good, and said this was a 
stronger case than £ampeit*s, because the first devise being for i Co. 153. 
a term for fifty years only, the devisor had a remainder in him 
for the residue of the term; but in LampettU case the devise 
being for life, the devisor had nothing but a mere possibility ; 
jmd he said Uhs is the case of Sheriff njoA Wrotham, 2 Cro. 

1 (1) a. C. S £q. Ca. Ab. 86. 

509. 
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509- and was like Locroft*a case, (2) cited in the Rector of 
Chedu^on's case. 

And he held that B. took no estate for life by implication, 
but in case he had over-lived the fifty years, then the execu- 
tor (3) or the devisor should have held it during the life of B. 
as when a devise is made to A. and the heirs male of his body, 
if he dies without issue, then to B. and his heirs, this will not 
enlarge the estate of A. so as to make him tenant in tail gene- 
ral, (4) for he shall have it only to him and the heirs mde of 
his body. 

(f ) 1 Rep. 155. It teems now quite cator of A. it would be not less incon- 
settled that a possibilitj may be as- sistent with the testator's expressed in- 
signed, and that a contract for that pur- tent, to allow him to take, otherwise 
pose will be carried into execution in than as trustee for the next of kin, be* 
equity. Wamutrey t. Tanfield, 1 Cha. fore the time fixed for the commence 
Rep. SO; Goring ▼. Bickentaffe, 1 Cha. ment of his beneficial interest. A devise 
Ca. 8 ; but the expectancy of an heir, after the death of the devisor's wife, 
presumptive or apparent, the fee-simple will give the wife an estate for life, by 
being in the ancestor, is not an interest ; implication, if the devisee is the testa- 
and, therefore, not a possibility capable toi^s heir : Gardner v. Sheldon, Vaugh. 
of being made the subject of either as- 96$ ; UpUm y. Lord Ferrerg, 5 Ves. 
signment or contract : CarUten v. Leigh" 806 ; pott, c. 338, p. f70. 
ton, 3 Meriv. 671 ; Doe v. Tomldmon, (4) Such an implication, instead of 
S Mau. and Sel. 170. being necessary to make the will con- 

(3) It would, certainly, be difficult to sistent, would be contrary to its obvious 

raise an estate for life, by implication, intent ; and it is to answer the intention 

where an estate for years was expressly of the testator, that recourse, where ne- 

given ; but if C, who was not to take oessaiy , is had to implication. Corytou 

till after the decease of B., was the eze- ▼. Helyar, t Cox's Ca. 348. 

^. Lib. 1700. A. foL 4Mu On a bill of review brought, this decree was 
affirmed. 
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■Ota trust 



(C. 319.) Shalbs v. Shalss.(I) 

Lord Keeper. Jo. Shales the father, having several sons, purchased the in- 
^]['^°^*°^ heritance of several houses, &c. in the name of his second son, 
and died ; and the youngest son, who by the custom of that 
place is heir at law, preferred his bill against the second son, 
to have a conveyance of the estate to him, alleging that the 
second son was only a trustee for his father, and that he beiqg 

(1) S, C. 1 £q. Ca. Ab. SBi. 

heir 
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heir to his father, was intitled to have an execution of the 
trust, and a conveyance to him and his heirs. 

It was plain in this case, and so proved, that the father paid 
all the purchase money, and t&iit he had laid out great sums 
of money in building upon it and improving it. On the other 
side it was proved that the father, before he purchased, de- 
clared he intended it for his second son, and some other parol 
discourse to that purpose. 

Cur^: Dismiss the bill, for that it is a settled rule in this 
court, that whenever a father purchaseth in the name of a child 
unprovided for, it is intended a provision and not a trust, (2) 
unless it be otherwise proved, and the proof lies on the other 
side, (3) and it was also before the statutes of frauds and per- 
juries, (4) and is stronger since, because declarations of trust 
ought to be in writing, though in other cases (5) a trust will [ 253 ] 
result where it appears that another paid the money. 

(?) Ante, c 6, p. 6 ; Mtimma v. Miim- (4) S9 Chft. f . c. 3. ^ 

iM, 2 Vera. 19; Dyer ▼. Dyer, t Goi't (5) ilium. « Ventr. 361 ; Lade t. 

Ca.9S; where ail the leading authori- Crmddoek, 3 P- Wins. 159; Wray v. 

ties on the sahject are brought forward. Steele, t Ves. and Bea. 390. 

(3) Amu, c. 36, p. 34, note 1. 

Reg. Ub. 1701. B,foL 7, The decree, as entered, confirmi the report 



(0.320.) 

A MAN made a lease of a piece of ground, and the lessee co- Master of the 

venanted to build, and havmg occasion for money, mortgaged ^^- 

his lease by assignment, and died insolvent, and the lessor pre-> 

ferred his bill against the mortgagee, to compel him to build 

and to execute this agreement in specie ; and it was decreed 

that the mortgagee should build according to the agreement of 

the mortgagor, so that he cotild not quit the lease, (1) though 

he would t^ content to lose his money, protc/ dictftiii al may 

per Mr. Foley. 

(1) CaAerd ▼. Anomey General, 6 the cxmrt would not tmdertake to dtieet 

Pr. 461 ; WilUamt v. Beionquet, 1 Brod. the building, the plaintiff was not dis- 

•nd Bing. f61; PiUdngton r, Shaller, missed, at once; to law; bat it being oAly 

f Vem. 3T4. In the earlier case of an equitable mortgage, the defendant 

Oporto y. SmUh, ibid, t75. the plaintiff, was decreed to take a formal assignment, 

under similar circumstances, was left to at his own expense, to enable the plain- 

his remedy at common law ; but in Lueoi tiff to bring his action. 



bu remedy at common law ; but in LMcai 
T. Camerferd, 1 Ves. jnn. f 35. thoogh 



DE 
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(C. 321.) Earl of Kildare v. Kbnt, 4r e cont\ 

Ix>nl Keeper. RicHARD Kent having devised his real and personal estate to 
Debts piid his executors^ for payment of debts and legacies, and the cre- 
i^idtbout^ ditors having preferred their bill to have satisfaction of their 

freferenoe. several debts out of the said estate ; upon hearing of the cause 
'ost. Case S39. it was decreed that the several creditors should come in before 
[ 254 1 ^® master, and prove their debts, and receive satisfaction for 
the same out of tne testator's personal estate, according to the 
course of law in payment of debts by executors or administra- 
tors ; and there being c£800 in the Master's hands, to be dis- 
tributed among the creditors, as the court should direct; and 
the creditors having preferred their petition to have the direc- 
tion of the court therein, it was insisted for some of the cre- 
ditors, that they had obtained judgments for their debts, that 
they ought to be preferred to creditors by simple contract. 
And on the other side it was insisted, that the testator at the 
time of his decease owed no debt upon judgment, and that 
they, who had obtained jud^ents by contrivance against the 
said Jo. Kent, did by their bill charge themselves to be credi- 
tors by bond only, and that the bUl was brought on behalf of 
themselves, and ail other the creditors of the said testator ; and 
did hope, that the said testator's estate should be applied for 
satisiaction of his debts^ according to his will, and should go 
accordingly without preference, share and share alike; and 
that they who had got judgments should not make use of die 
same to defraud the rest of the creditors : whereupon it was 
ordered, that the said testator's real and personal estate should 
be applied amongst the creditors share and share alike, with- 
out preference. (1) 

(1) See, mute, c. 136, p. Itl, noie 4 ; stet. 3 W. and M. c. 14, a. 4. 



(C 322.) Brbwen v. Brewen.(I) 

Lofd Keeper. Mr. Brewek, upon his marriage with Sir F. Winnington's 

Portkms daughter, in consideration of £4,flO0 portion, settled his estate 

eharged upon 

(I) 5.C.Prec.iiiCh^l95iSVem.4S9;l£q.bft.Ab.267;S£q.Ca.Ab.565. 

of 
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of <£400 per annum, to the use of himself for Iife» remainder 
to his intended wife for life, remainder to trustees for 1000 
years, with remainder to the first and other sons in tail male 
successively, remainder to his own right heirs. 

The trust of the term for 1000 years was declared to be, 
that in case he should leave no issue male, who should arrive 
to the age of )wenty-one, or in case the issue male should die 
unmarried, then to raise 4£3,000 for such daughters, to be paid 
within one year after the death of die father or mother. 

He having issue by his wife one daughter only, the lands 
settled for jointure being incumbered, deviseth part of the join- 
ture lands to his wife in fee, upon trust, that, first she should 
make up her jointure £4O0per ann. and should raise £3,000 
for her daughter as a portion, and after the said jointure made r 255 1 
up, and the said £3,000 raised or secured, that then she should 
convey the inheritance of what should remain to his brother 
B. Brewen. 

The daughter preferred her bill to have this <£3,000 paid or 
secured, and pending the suit died, being about five years of 
age ; and the mother, as administratrix to her daughter, revived 
the suit: and the main point was, whether this portion of 
«£d,000 should merge for the benefit of the heir at law, the 
daughter dying an infant, or whether the mother should have 
it as administrauir to her daughter? 

And it was admitted on all sides, that as it stood upon the 
deed of settlement, the portion sunk for the benefit of the heir 
at law, the daughter dying before it became payable, according 
to the Lord Pawtett's case, (2) which was affirmed in the 
House of Lords ; and that point hath ever since been a settled 
point : and so it was held also in the case of Bond and Bond, 
and of Yates and Fettiplflce, (3) which cases went up to the 
House of Lords, and were there resolved accordingly. 

And as it stood upon the will, it seemed to be relative to 
the settlement, because the words immediately foregoing, viz. 
To make up her jointure, must relate to the settlement, or else 
were not intelligible : and this seems to be a farther security 
for the portion mentioned in the settlement; and although no 
time be limited in the will for the payment of it, yet a time 
being limited in the settlement, the time shall be intended the 
same. 

But if a portion had been appointed by the will, without 
relation to the settlement, and no time had been appointed for 
the payment of it, it must have been payable presently. (4) 

But the Lord Keeper seemed to hold, that if it had stood 
singly upon die will, yet being mentioned for a portion, and 
the daughter died before she was marriageable, (5) it should 

(f) AnU, c. 104^ p. 93, and fee note (4) Comitr ▼. Seott, 3 P. Wm*. 120. 

S, there. (5) Godwkn ▼. Uwidai^, 1 Br. 1 93. 
(3) 4iile,c3iS,p.S44. 

T 2 have 
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ptLve merged for the benefit of the heir, and no difference When 
a portion charged upon lands of inheritance is given by will, 
or when it is by settlement ; for in both cases it shall merge 
for the benefit of the heir« though formerly it was held it would 
not do so in the case of a will : but that was since resolved in 
the case of Smith and Sndth; and that when it is given for a 
portion, although no time limited, yet it shall not be paid till 
the party is capable of marriage. 

And it was held by the Lord Keeper, and agreed by the 

[ 256 ] Master of the Rolls, that where a portion is by deed or settle- 
ment made payable at eighteen or marriage, and no provision 
for maintenance in the mean time, there if the father dies be- 
fore the portion is payable, this court may allow a raainte- 

, nance, (6) and did in this case allow the mother after the rate 

of 100 marks per aim. for so long as the daughter lived after 
her father. 

But it was agreed on all hands, that where a legacy is given 
out of a personal estate payable at twenty-one or marriage, and 
the legatee dies before, it shall go to the executor or adminisr 
trator.(7) 

And if no time of payment is mentioned, it is payable pre- 
sently : and the Lord Keeper seemed to be of opinion, that 
the maintenance should be out of tlie interest of the portion ; 
and that where it was payable infuturo, the court migkt order 
it to be put out at interest, and the maintenance to be paid 
out of the interest. (8) 

(6) Boyeot ▼. Cotton, 1 Atk. 556, 557. (8) AfUe, c. 50, p. 45. 

(7) Jaehon y. Jnekacn, 1 Vcs. sen. 
tlQ; antr, aS6, p. 25. 



(C, 323.) FOTHEROILL V. FoTHERGILL.(l) 

Lord Keeper, Abr. FothergiU having an estate in Yorkshire and Durham, 

Kdlfc'**'^* settled his estate to the use of his son Thomas for life, with 

Defective exe- ^®™**^^^' over, with a power for Thomas to limit any part of 

cation of power ^he estate, not exceeding £\00 per ann, for a jointure for any 

supplied. wife he should marry : the lands in Durham being <£l80 per 

137TV96.'* ^^^' ^'^' *"* charged with <£ 100 oer ann. to the widow of Abr. F. 

for her life, he limits the Jl\00 per ann, out of this estate 

(which being charged with the jC 100 per ann. was not sufficient 

in value) and covenants in the deed, that in case the value 

should be defective, that it should be made up out of his other 

estate ; and the estate being defective, the widow brought her 

bill to have it supplied out of the Yorkshire estate : and it was 

decreed that it should so be. (2) 

^1^ & C. 1 £<^. Cb. Ab. t^S. * of Coventry r. Coventry, best reported at 

(f ) The question, with all its princi- the dote of Franda's Maxiins of Eqnitj. 
pies, is f ulljr diKusved in the great case 

And 
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And it was held bj the Lord Keeper and Master of the 
Rolls^ that whenever a conveyance is made upon a good con- 
sideration, if there be any defect in the execution of it, that 
this court hath always supplied the defect; as in case of a 
feoffment^ to supply the defect of livery* (3) in devise of a copy- 
hold, to supply the defect of a surrender ; (4) and much more in 
case of a power, (5) as where any circumstances (6) are omitted 
in the execution of it : and one reason given was, because the 
circumstances ar^ im|K>8ed only that the party may not be 
surprised in the execution of it. 

And it was further held, that payment of debts, provision [ 257 ] 
for a wife and children, marriage or purchases, were conside- 
rations for which this court had supplied such defects : (7) and 
though provisions for wife qr children after marriage are not 
valuable considerations, yet they are good considerations, and 
were always helped in this court ; and therefore where a devise 
of a copyhold was made to a younger son without a surrender, 
he was always relieved against the heir at law ; although it was 9 Chan. B«p, 
objected, that the heir at law is as nearly related as his brother, ^^* 
and having the law of his side, this court ought not to inter- 
pose ; but the contrary hath been always held ; and so the 
plaintiff here was relieved, the husband having covenanted 
that, in case these lands were not sufficient, it should be made 
up out of the other estates which he had a power of, although 
he was only tenant for life of them. 

(3) Jaehaom r. J9ehtm» SeL Cft. in cannot reliere against non-eucvtioD. 
Cha. 8 1. Holmn ▼. Caghitl, 1 2 Ves. 21 5 ; Shantum 

(4) See, now, 55 Geo. X c. 19f . ▼. Bradstreet, 1 Sch. and Lef. 63. 

(5) Gcodof ▼. Buichtr, 9 Ves. 394w (7) Hftney ▼. Harvev, 1 Atk. 563. 

(6) But the intention to execute must and cases cited in Mr. Saunders's nota 
appear ; a court of equity will supply there. 

defects in the execution of a power, but 

R<^. UJb, 1701. A. Jol. 473. Decive, — that the defendant, the younger son, 
should be admitted to the copyhold : and that the widow should be paid £tQ per 
mnnum, to make up her jointure a full and dear £100 per annum, subject only to a 
deduction for parliamentary taxes. 



Crawley t;. Crowther* (C. 324.) 

It was held and admitted, that if a man receives a goldsmith's f^^ Chancel- 
bill in payment for money, and he that receives the bill never *°'* 
demandeth it in three or four days time at the most, and after- ^^^"^^"p^^' 
wards the goldsmith breaketh, that this neglect shall occasion in payment 
the loss to fall upon the receiver; but if the goldsmith .breaketh 
in three days time, the loss shall fall upon him who gave the 
bill for payment; for although taking a goldsmith's bill is pay- 
ment prima facie, yet it is subject to that contingency, that the 
bill may be had if it be demanded in three days time ; and that 

the 
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the Lord Keeper «aid was the practice in Guildhall^ when he 
practised there; and it was said to be so held in a case he- 
Ante, Case 514, tween Phillips and Phillips, heard by the Master of the Rolls, 
[aiid referrncQ that accepting a bill b no pa^menty if the money be afterwards 
^'^ lost without any default of him that taketh it. But in this case 

the plaintiff was offered his choice at the goldsmith's shop, to 
have either his money or a bill, and he chose a bill, and the 
next day the goldsmith broke; and therefore the loss fell not 
upon the party who paid the money, but upon the plaintiff; 
for it was his own fault that he would not taVe his money. 

It is now likewise held, and the practice is so, that if a man 
receives a note for money payable upon demand, he need not 
prove any consideration.O) 
[ 258 ] If a bill be payable to A. or bearer, it is like so much 
money paid to whomsoever the note is given, that let what ac- 
counts or conditions soever be between the party who gives 
the note, and A. to whom it is given, yet it shall never affect 
the bearer, but he shall have his whole money .(2) 

(1) PhUlitkirk v. PhtehweUf 9 Mau. be shown. Buliop y. Ymtttg, t Bos. and 
and SeL 595. Such a note in itself im. Pull. 81. 
ports consideratloii, unless the contrary (f ) Grant t. Foufftm, 5 Borr. I5t#. 



(C. 325.) Price v. Pebbie, 

LoM Chancel- It wbs held, that if an estate mortgaged be once redeemable, 
l^r. it shall always be so till released or foreclosed :(1) as if amort- 

deemSSe.'^ 8^^ ^^ made with a condition, that if the mortgagor pays the 
• money at any time during his life, the mortgagee shall recon- 
Ante» Case 79. vey . This may be redeemable by his heir after his decease, not- 
95, [and notes.] withstanding the redemption is limited to the mortgagor 

during his life only. 
Ante, Case f 80 Sb if a mortgage be made redeemable, upon payment of the 
b, [and note.] mortgage money at a certain day, but if the money be not 
then paid, that if the mortgagee will pay a further sum to the 
mortgagor, that then his estate shall be absolute, or that he 
will make him a further conveyance, or any thing to that 
effect, this estate is notwithstanding redeemable after the day 
of payment, and the mortgagee cannot enforce the mortgagor, 
after defaidt, to make him an absolute estate, until he fore- 
closes him. 

(1) But see ante, c 67, p. 60, and medies of the parties ought to be nxi- 
the note thereto, that length ot tinM may procal ; ante, c 195, p. 150. 
bar redeinption. See, also, that the re^ 



Penhay 
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PENH4Y V. HuBRELL.(i) (C. 326.) 

The Lord Keeper, after consideration had, and a case being Vide Lord Bed^ 
stated, gave his opinion, that A. had an estate for life by im- ^'^ <:"*«' 
plication, and so the remainders all good, there being a free- 1^^ ^-fss 
hold to support them; and he went upon the case of Pybus sot. 307. [SC] 
and Mitfara, in 1 Mod. Rep. ]59» and brought the book into 
court, where it seems to be the opinion of my Lord Coke and 
Hale, that as well in a fine or feoffment, as in a covenant to 
stand seised, so much of the use as a man did not depart with, 
remained in him; and so he said is the 1 Inst. 22, and gave 
judgment accordingly. 

JV. JB. If this resolution holds throughout, there can hardly 
be any such thing as a [badly limited] contingent remainder; 
for if a freehold be not limited away, it remains in the feoffor, 
in case of feoffment, and so will support any contingent limi- 
totion. (2) 

(1) & C. S Vera. 370. sent ; and • sobieqiient UmhatioD of 

(2) Thu objection will be qnaliied the ettale would hasfe been Toid of avv* 
by lecollection of the role, Uiat, wbere mamder, Adamu v. Savage, % Salk. 679 \ 
e use it expres«Iy Umited to the owner ILawUy ▼. Holland, f £q. Ca. Ab. 753; 
of the estate, he will not be allowed to but in Serieant Hill's MSS. a query it 



take any resulting, or implied, use, in* made, '* whether this would not be good 

consistent with the use limited to him. ** atatprmgwg hmT* Here, howeven 

If, therefore, an estate for years had, in as no express estate for years was limited 

this case, been limited to the settler, he to the settler, and the present freehold 

would not have taken an estate for life was not Umited away, it reaolted, so at 

agiainst the express words of the settle- to support the limitatbns in lemaiDder. 

Reg, Ub. 1701. B./0f. 351. The decree affirmed, on a rehearing. 

~*^ [ 259 ] 

Lady Holcroft v. Smith.(I) (C. 327.) 

A QUESTION arising whether an inrolled deed should be evi- L(^ Keeper, 
dence without further proofs a difference was taken where the 
estate passeth by the inrolment, as, in a bargain and sale, there Inrol«n«n** 
it is an evidence ;(2) but where it is only for safe custody, ETidewse. 
there is not; (3) otherwise than against the party who sealed r^i *^ 
it, and all claiming from, by or under him, and so far it shall.(4) 3 Lev. 388. 

(1) S, C. 1 Eq. Ca. Ab. Vt4; % £q. knowledged the deed.) Uead ▼. Kmsr, 

Ca.Ab.413. 3Pr. 507. 

(S) SautrtU ▼. Wimam, 1 Salk.tSO, (3) £d«ii y. ChtMiU, 1 Keb. 117; 

(a typoffraphical error in which is cor- but see Bull. N. P. uJtn luprL 



lected m Boll. N. F. <5^ It was the f 4) See 1 Phill. on Evid. 409, 410, 
bargainor, not the bargainer, who ac- (3d edit.) wheie the authority of the 

present case is relied on. 

Rt^. Ub. 1701. A.foL 4f 5. By consent of the parties, U was ordered that the 
deed in questaen thonld be read at the trial al law wfaicb was directed in this case. 

Mrs. 
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(C. 328.) Mrs. Ash's Case. (1) 



She being found a lunatic, the custody of her was granted to 
.Mrs. Windham, her sister, and being in custody, Mr. Packer, 
by force, breaks in upon her keepers, and gets her to church, 
and there marries her: and it was held in this case, 

1st. That the marriage of a lunatic (2) doth not determine 
the custody of her, for the custody may be continued notwith* 
standing the marriage ; and if a woman that is married after- 
wards becomes lunatic, the custody of her may be granted: 
and so it was done in the case of Mr. Fane of the Temple; the 
wife having a separate power, by inquisition was found a luna- 
tic, and the custody of her granted at first to some friends of 
Mr. Fane, and afterwards to Mr. Fane himself| and so now 
continued .(d) 

2dly. It was held, that a lunatic during his lunacy is not 
capable of marriage, but in lucid intervals he may; and if such 
a marriage should be had during the lunacy, the civilians held, * 
that by subsequent consent it might be made good, as the mar- 
riage of an infant before the age of discretion may be made 
good by a subsequent assent. 

Sdly. That the prerogative of the crown touching idiots and 
lunatics was regium munus, before(4) the statutes for that pur- 
pose; and it was a duty originally incumbent on the crown to 
take care of those who were not capable of taking care of 
themselves. 

4thly. That if a lunatic recovers his senses, he ought to be 
delivered out of custody, and for that purpose may petition to 
be inspected ; but that it was not to be tried by inspection only, 
[ 260 ] but by examining witnesses also, to see whether her being re- 
stored to her senses was of any continuation, and so like to 
hold. (5) . 

One Greno*8 case was cited, who married during his lunacy 
and commitment, and afterwards that marriage was dissolved 
in the Spiritual Court, in my Lord Somers's time ; and my 
Lord Coke's opinion denied, that a lunatic is capable of mar- 
riage. 

In this case Mrs. Ash and her husband, and the Parson and 
Mr. Packer, were committed for their contempt(6) to the 
court, in carrying on this matter whilst she was in the custody 

(1} S. C. Free in Cha. f05; 1 £q. (4) Owendm r. Cromjftim, t Yea. jon. 

Ca.Ab.S78. 71; ex parte GrimitoHe, Amb. 707; 

(2) Sach marriage is, now, absolutelj tboagb Loid Coke in hb «d Inat p. 14, 
void; by Stat 15 Geo. S. c.30. ezpresaei a different opinion; which, 

(3) So,ifthehnsbetidbccomealnna« however, he contndicto in BevttUy'u 
tic, tbe wife, niiiess some very decided case, 4 Rep. If 6. 
ofarjeetiona aie proved, will be appointed ' (5) Et ptirte Ferrwrt, MowL SSt ; rs 



comimttce of his person. Ltuly Wm^ yarte HoUfland, 11 Vet. 11 
man*$ case, 1 P. Wms. 70tf. (6) Smart ▼. Taylor, 9 Mod. 98. 



of 
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of the court; but she and her husband were committed toge- 
ther, for it appeared that she was mightily recovered per cotir 
sortium mariti, and was very sedate in court, but not discharged 
till further trial. 



Lady Holcroft if aV v. Smith. fQ^ 329.) 

Note. A settlement of Sir 6. Bineon» under which the STidence. 
plaintiffs (who were his sisters) claimed, being lost, but being Ante, Cue 3t7. 
proved in Chancery(l) by the plaintiffs themselves thirty years t^* ^'^ 
since, who were not then concerned in point of interest, but 
are since intitled by that deed ; it was ordered that a copy of 
the deed should be admitted to be read at law, and likewise 
that the plaintiffs depositions should be read to prove the 
deed, although they now claim under the deed.(2) 

(l) As to the mode of proving a set- (2) Glyn t. Bank ofEHglmd, S Ves. 

tlement, or wUl, in Chancery, see Hinde, sen. 4t; Hato$ ▼. Hand^ S Atk. 615; 
966. Gm ▼. Truey, i P. Wnu. 288. 
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Chase v. Box. (C. 330.) 

It was held, that if a man is indebted to another for principal Lord Keeper. 
and interest, and payeth money generally, that it shall be ap- Payment of mo- 
plied in the first place to sink the interest before any part of ^^^ ®^ *^ 
the principal shall be sunk. 

And so it was held by the Lord Keeper upon the same rea<- 
soning, that if a man oweth money upon a bond which carrieth 
interest, and a book-debt which carrieth no interest, and pay- 
eth money generally, it shall be applied in the first place for 
payment of the book-debt : but that was denied at the bar, 
because when a man payeth money, it shall be applied as he 
intends that pays it ; and, therefore, where both parties are 
silent, it shall be intended in discharge of that which is most 
beneficial for him that pays it, and that shall be to sink the 
debt which carries interest ; and said there were precedents 
for it. 

But it was agreed on all hands« that if at the time of the 
payment of money, he that receives it declares that he receives 

it 
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it upon one account, and he tiiat pays it declares tiiat he pays 
it upon another account, there it shidl be applied according to 
the declaration of him that pays it.(l) 



(1) S«e erery branch of this auestion 
folly developed, aiid all the Icadmg au- 
thorities, except that in tlie text above, 
cited in Clavton't caM, 1 Meiiv. 57S to 
611 ; see, also, BodaUum v. Purehn, S 
Bam. and Aid. 45 ; Brooke ▼. Enderhy, 
2 Brod. and Bing. 79. The result seems 
to be, that, where any payment is ex- 
pressly made, at the time, upon a parti- 
calar account, it must be so applied ; 
but if the payment is made indefinitely, 
the creditor may, provided be makes 



his election immediately, spply such 
payment to what account be pleases; 
wliere no express appropriation b made 
by either party, the legal presnmptiao 
is, that the fint iteai on the debit side of 
the account, is discharged or reduced, 
by the first Uem on the credit side. In 
Aampivm v. Se0n, 1 Baraaid. K.B.R. 
139, the court declared that such a ques- 
tion could not be properly examined at 
common law; but was oufe fit for a 
court of equity. 



lUg, Ub, ]70t. A»foL 185. The entry confirms the above report of the Lord 
Keeper^ decision. 

(C.330.b.) — •— 

Cbaritiei. If was said, and not denied, that if a man deviseth a sum of 
r OAO 1 ^<^^^y to such charitable uses, as he shall direct by a codicil 
[ 2o2 J to be annexed to his will, or by a note in writing; and after- 
wards leaves no direction, neither by note nor codicil, the 
Court of Chancery hath power to dispose of it to such chari- 
table uses as the court shall think fit : and so it was held in 
the case of Mr. Sidrofen^s will, (1) and the case of one Jones ; 
• but if the will points at any particular charity, as for mainte- 
nance of a schoolmaster or poor widows, then the Court of 
Chanceipr ou^ht not to direct it to any other purpose (2) but 
such as is pomted at by the will ; as if the devise should be 
for such school as he should appoint, and appoints none, the 
court may apply it for what school they please, but for no 
other purpose than a school, although it may be for what 
school the court thinks fit. 



(1) Reported 1 Vem. 944, and dted 
from Reg. Uh, in note to Moggridge v. 
Thackwell, 7 Ves. 4S ; it is also cited in 
Mills V. Fanner, 1 Bleriv. 60 ; and Lord 
Eldon, C. (i6id. p. 59 and 95) refers to 
the principal case, as " one to which be 
could find no contradiction elsewhere ;" 
and bis Lordship, though he expressed 
his dislike to such discretionary juris- 
diction, felt himself bound, by the au. 
thority of the present case, and decided 
in conformity thereto. See, post, Ap- 
pend, c. S6. 



(t) ** The court will not £rect tlie ex- 
ecution of a trust of a charity in a man- 
ner different from that intended, except 
so far as it sees that the intention cannot 
be executed litenlly ; but that another 
mode may be adopted consistent with 
the testator's general intention, so as to 
execute it, though not in mode, in sub- 
stance.** Per Cur, in Attornef-Gtmcnl 
V. BmUbee^ t Ves. jun. 387. 



RUOYEBD 
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RUDYERD V. NeRNE. (I) (C. 331.) 

By artides of marriage, in consideration of £1,200 paid and LotdKomt. 
secured to be paid by the woman, in part of her portion, and B*"*""* 
also in consideration of «£ 1,200 more, which is due and pay- Portion, 
able to her out of the city of London, the intended husband ADte,Cittef84. 
covenants to settle certain lands, and covenants that they a*"® S ^{^c--.*** 
of the value of i:240 per am. the husband dies, the .£1,200 [^d mS to 
orphanage-money still continuing in the city of London : and each.] 
the question was, whether this <£ 1,200 orphanage-money 
should go to the wife, or to the executor of the husband i 

For the executor of the husband it was urged, that these 
articles import an agreement that it should be paid to the hus- 
band, inasmuch as it appears, that the jointure being just 
£240 per ann, was accordmg to the usual course adequate to 
the <£ 1,200 paid and secured to be paid, viz. £ 10 per ann. for 
every <£lOO, and the other <£' 1,200 paid and secured, being 
mentioned to be part of her portion, implied that the other 
part, viz. the orphanage £\fiO0 was to be paid to the husband 
abo* 
^ For the wife it was argued^ that being a chose in action, it Ante, Case so, 
did belong to her by law ; and although they admitted, that, [•»! notes.} 
in case there had been any express agreement, it would have 
belonged to the husband, although not recovered in his life- 
time, yet that here was no. express agreement for that purpose : 
and of that opinion was the Lord Keeper ; and he said, al- 
though an estate may arise by implication in a will, (2) because 
the party is supposed to be inops consilii, yet it will never arise 
by implication m a conveyance ; (3) and what is said in this [ 263 j 
deed miports no more than what the law implied, viz. that she 
had such a fortune in the chamber of London, and if he re- 
covered it out in his lifetime, it was his, but if not, it re- 
mained a chose in action, and would go to the wife ; and so Choae en action, 
dismissed the plaintiffs bill, the plaintiff being executor of 
the husband ; but most of the bar differed from my Lord in 
opinion. (4) 

(1^ S. C. Prec. in Cha. f09 ; S Eq. and the beneficial ownership will, by 

Ca. Ab. 157. implication, be held to belong to the 

(9) Gardner ▼. Sheldtn, Vaugh. f 63 ; party who advanced the purchaae-mo- 

pott, c. 3S8, p. 870. ney, Eyall v. HyaU, 1 Atk. 59. 

(d) See, ante, c. 300, p. S90. The (4) And numerous subsequent cases 

g^eiality of the dictum, however, must appear to have established, that wheie a 

St least be restricted : in conveyances husband makes a settlement, in consi- 

to Qses, It is every day's experience, deration of the wife's fortune, that for- 

tfaat, an estate may result or arise by tune, though consisting of ehota en ac 

Implication ; and, even where the con* tim, is looked on, without any more par- 

▼eyance is by common law, if it clearly ttcular agreement for that purpose, as 

appears that the money was paid by purchased by him, and will so to his 

another, the nominal purchaser wiH, in executors. See authorities collected in 

equity, be considered only as a trustee ; noti; to S P. Wms. 199 ; but to make 

the 
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the hnsbaud a pnrchaier of the whole of or clearly import that mtention. Corr t. 
his wife's fortone, future as well as pre- Tofhr, 10 Ves. 579 ; BeNsm ▼. BeUam, 
sent, the aettiement must either express, 1 Vero. 15. 

Reg, Lib. 170<. B. foL f8. The court saw qo reason to give the plaintiff aoy 
relief in equity, and therefore disnussed his bill. 



(C. 332.) Pawlett 4r ux' y. Lady Morley, Lord Herbert 4r fl^ -(1) 

Lord Keeper. The Lady Morley being executrix to Sir Charles Morley, and 
Executor to dis- ihe plaintiff having married one of the daughters, preferred 
tnbuta. y^ ^yj f^^ ^ distribution ; Sir Charles Morley having made 

his w'ill, and his lady executrix, gave <£ 1,000 a-piece to his 
daughters, and some jeveels and other things to his lady : and 
one question was, whetlier my lady should have the whole sur- 
plus as executrix ; for although it was agreed, that as the law 
IS now settled since the case of Foster and MutU,(2,) that where 
a particular legacy is given, and no disposition of the surplus, 
there shall be a distribution, yet here it was insisted upon, 
that so near a relation as the wife being executrix, it could not 
Ayte, Caie S85. but be supposed the testator intended her some benefit by 
making her executrix : but it was decreed, that she having a 
particular legacy given, should distribute the surplus ; and so. 
It was said it had been already settled, even in the case of a 
wife executrix, in the case of Kafidall v. Bookey, (3) 

But where an executor is made, and no particular legacy 
given, nor any devise of the surplus, then the executor shall 
have the surplus ; and said it was held in the case of Sir Jo, 
Packington and Sir Cyril Wyche. (4) 
Portion. -^^^ ^ portion for the plaintiff being to be raised out of the 

rents, issues and profits, to be paid at eighteen or marriage, it- 
was decreed that it should be raised by mortgage ; and so it 
shall be done in all cases where the rents and profits will not 
raise it at the time it becomes payable, and that even in the 
lifetime of the father ; as where an estate is limited to the 
father for life, and after a term to trustees to raise portions, if 
those portions become payable, the trustees may be decreed 
to raise it upon the reversionary term, even in the lifetime of 
the father. (5) 

(1) S, C. 2 Eq. Ca. Ab. 436. firmed ; though it has been repeatedly 

(S^ 1 Vern. 473. laid down, by soccessiTe great judges* 

(3; Free, in Cha. 16t. that the court will lay hold of any wends 

^4) 1 Br. P. C. 372. (fol. ed.) from which it can be fairly inferred, that 

(5) See the leading cases, upon this it was not the intention to raise the por- 

subject, collected, and judicially com- tions during the life of the parents. But 

mented upon, in CodritiftoN v. Lord the intention, fairly inferrible, may also 

Foley, 6 Ves. 379; by wiiich the prin- lead to the opposite conclusion; see, 

ciple of the decision in the test is con- post, c. 340, p. 271, and Append, c. 15. 

Lord 
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Lord Peterborough v. Lady Duchess of Norfolk. (1)(C. 333.) 

It was agreed, that depositions taken in a cause, where tenant Lord Keeper, 
for life only was party, could not be made use of as evidence Evidence, 
aeainst the reversioner or remainder-man : (2) and my Lord 
Keeper declared his opinion, that depositions taken in a suit, 
where tenant in tail was party, could not be made use of 
against the issue of tenant m tail, (3) because he comes in by 
a title paramount per ybri»ai7t doni; and although tenant in 
tail hath a power over the estate, and may dispose of it, yet 
if he in a bond binds himself and his heirs, the issue in tail is 
not bound ; but if tenant in fee is party to a suit, the deposi- 
tions taken in such a cause m^y be read against his heir. 



(1) S. C. Prec. Id Cha. «!?. 

(f) Coke V. Fountain, 1 Vem. 415 ; 
but we, tmie, c. S5S, p. 184 ; and the 
auei cited in next note. 

(9) Bat see Giffard ▼. Hort, 1 Sch. 
and Lef. 408, that a decree against the 
tenant in tail binds the rematnder-oian ; 
who, however, may appeal, or have the 
canse reheard, though he was not a party 
thereto, his interest being affected by 
the decree. It is true that in the great 
case of lite King v. the Couniesi rfArun" 
del, Hob. Ill, depositioni taken against 
a tenant intail were not allowed to be 
read against a remainder-roan ; bat we 
learn from the ninth resolution in that 
case, want of privity was neither the 
only nor the principal reason for reject- 
ing those depositions ; which had been 
taken by a court not competent to hold 
plea of freehold. It cannot, I trust, be 
thought invidions to observe, that in the 
note to Byam t. Booih, t Pr. S55, The 
King V. Arundel is cited, instead of Da- 
eres v. Artindel (therein alluded to) ; but 
the resolutions in the two cases were pre- 
cisely opposite ; in Daerti v. Arundel 



the depositions were allowed, b^ special 
direction, to be read, they being little 
questioned by the defendant's counsel, 
though tliey were taken on Pf^i^oo 
only, without bill or answer. The ob- 
scurity which hung over the subject has 
been dispelled by the judgment in 
Uoyd V. Jouee, 9 Ves. 5t, 57, which is 
too full of matter easily to bear abridg- 
ment; but the short result, as princi- 
pally bearing upon the present question, 
IS that, it is of absolute necesuty, when 
it is once said the tenant in tail shall 
represent the whole inheritance, that all 
the benefit, or diMdvantage, of a pro- 
ceeding by, or against, him, must de- 
volve on those claiming to succeed to the 
Inheritance ; and, of course, evidence 
taken in a suit to which the tfien tenant 
In tail waa a party, may be used for or 
against the subsequent tenant in tail ; 
unless some equities can be shown con- 
tradistinguishing his case ; and the only 
difference in the case of a remainder- 
man is, that he is not bound by tlie 
shape of the defence. 



DE TERM. PASCH, 1703. 

IN CimiA CANCHLLARJJE. 



Gbise v. Goodwin. (C. 334.) 

A MAN by his will deviseth .£500 to, his grandson Jo. and Ixwd K«per. 
c£500 to his grandson Thomas, and charges his lands with the 
payment of those legacies, and then goes on. Item, I give to 

my 
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my grandson A. «£500» and to oiy grandson B. £500, 8ic. 
[ 265 ] And the question was, whether the other legacies should be 
charged upon the land as well as the legacies of John and 
Thomas i And it was insisted by the counsel that they should, 
because item (1) is as much as aJso, and more than and, which 
only would have coupled the gift of the legacies ; but item im- 
plies more, and that they should be raised in the same man- 
ner ; and here was the more reason to put that construction 
upon it, because the other legatees were the testator's grand- 
children, and therefore equally related with John and Thomas, 
and he seemed to have equal kindness, having given them the 
like sums. 

But per curiam, these latter legacies shall not be charged 
upon the lands ; for nothing is a more known rule in law, than 
that a legacy of money given generally, is payable only out of 
the persond estate, and nothing appearing of the testator's 
intention to charge the lands^ the word item will not be suffi- 
cient for that purpose. (2) 

But decreed that, if the personal estate were not sufficient 
to pay all the legacies, John and Thomas should have their 
whole legacies out of the real estate, and should not come 
upon the personal estate, to defeat the other legatees, (3) 
which was said to be the common case amongst creditors ; 
vvhere there are not assets sufficient, such creditors as have 
real securities shall have their debts out of the real estate, or 
otherwise the creditors by simple contract shall have the be- 
nefit of their securities pro tanto, to come upon the real 
estate. (4) 
Power. Another point was, a term for years was settled upon mar- 

p!!!^^.i».««o "^S®» "^y ^® testator's wife's father, in trust for the testator 
*** for liife, and after his decease, in trust for such person or per- 
sons as he shall nominate or appoint, and for default of such 
nomination or appointment, in trust for his executors or admi- 
nistrators. And the testator devised the estate ; and the ques- 
tion was, whether the devisee took it as devisee only, or by 
virtue of the execution of the power by the testator ? For in 
the first case it would be assets, but in the last not. 

And it was strongly argued that this term should be assets, 
and that it was in the nature of a legacy only to the devisee ; 
and a case was cited between Thompson and Toumley, (5) 

(1) As to the onutruction of this subsequently, appear that a spedaltj 

word, see, Cheeuman t. Partridge, 1 creditor has been paid out of Uie per- 

Atk. 437, and other authorities there aonal estate, it is not neoessaiy to file 

cited. another bill for the paipoee of marshal- 

(9) Hopewell t. Aekiand, 1 Salk. f 39. ling the asseU ; but the eourt will, it- 

(3) AnU, c. 140, p. 194, note f, to self, without bdng called on, give the 
the references cited in which, add N«r- necessary directions. Gibibe ▼. Omgier, 
man r. Morrell, 4 Ves. 770. 18 Ves. 416. 

(4) And if a bill has been filed for (5) Prcc. in Cha. 52 ; and f Vein. 
tdminiBtnition of asseU ; and it should, 319. 

where 



Post, Case 350. 
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where ii man sold his estate and left die money in the hands 

of the purchaser, to be paid to such person or persons as he 

should by his will direct and appoint, and by his will he devised [ 266 ] 

it away ; and the question was, whether this money should be 

assets or not ? And decreed that it should, and that decreie 

affirmed in the House of Lords. (6) 

The Lord Keeper agreed that case, and said it was a Lin- 
colnshire case, but differed this case from it, because there die 
purchase money was, upon the sale of his estate, once his own 
money ; and a man shall not, by setding his own money in 
that manner, defeat his creditors, by making it no assets ; but 
here this term was never in the testator, but setded upon him 
by his wife's father, with a power to dispose, (7) and he hav« 
ing devised it, it is an execution of his power, although it be 
devised without any reference to his power, (8) and therefore 
he was of opinion it should not be taken as any part of his 
assets; and decreed accordingly. 

(6) Joanu H. of L. vol. 15. p. 516. sey he has a right to raise should not be 

(7) ** There is an erident difference considered his pmpeitj; bat the latter 
between a power and an absolute right can only be charged in the manner, and 
of property ; not so much with regard to the extent, specified at the creation off 
to the party possessing the power, as to the power." Per Sir Wm. Grvnt, M. R. 
the party to be affected by the execution in Hobna ▼. CoghiUt 7 Ves. 505 ; and 
of it. Confining our attention to the see Janei ▼. Curry, 1 Swanst. 75. 
former, there is no reason why the mo- (8) Ex parte Catwali, 1 Atlc. 560. 
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IN CURIA CANCELLARIJE. / 

BaMFIELD V. POPHAM.(I) (C. 335.) 

r 

Upon a motion for an injunction to stay waste, a question Lord Keeper, 
•rose, whether Mr. Popham was tenant for life or in tail upon J^^^^^jJ^a 
thb case ? J. Powell. 

The estate in (question was devised to trustees, in trust for Devise. Estate 
Mr. Popham for hfe, with remainder to his first and other sons twl or for life. 
in tail male successively ; provided that if Mr. Popham should ^~*' ^^~ *^* 
die without heirs male of hb body before twenty-one, then [ 267 ] 
to go to Mr. Bamfield, 8cg. Afterwards he makes a codicil, 
whereby he declares his mind to make some alteration in his 
will, and thereby declares that if the estate tail given to Mr. 

(1) S.C.1 P.Wnis.54; «Vem.4«r< 449; 1 Salk. tS6; Holt, S3S; 1 Eq. 
Ca.Ab.108,189; SEq.Ca.Ab.S08. _ , 

Popham 



267 ^ ^^ T£BM. S. MICH. 1703. 

Popham by his will, should determine before twenty-one, that 
then Sir F. Pophani, the father of Mr. Popham^ should have 
it for his life. 

The testator being dead, and Mr. Popham having no issue 
male, felled timber, and Bampfield being the remainder man, 
preferred his bill to have an injunction to stay waste. 

Ist. It was argued /)ro Quer\ that Mr. Popham had but an 
estate for life, for it was so expressly devised to him, with re- 
mainders to his first and other sons, &c. and that the words 
in the proviso and codicil should not carry it farther, to make 
him tenant in tail ; and that it would be to no purpose to 
make such an exposition, because the devise to his first and 
other sons in tail male, would continue as long as he had any 
issue male. And Dyer, 171, Storch v. Frensham, was relied 
upon as to this point, that an express estate devised, should 
not be enlarged by the implication of subsequent words ; and 
cited likewise 3 Cro. 313; Gierke v. Day, More, 593; Ow. 
148. 

On the other side it was said, that an express estate devised 
may be enlarged by the implication of subsec^uent words, as 
where an estate is devised to A. for life, provided that if he 
die without issue, it shall go to B. though by the first words, 

1 Vent 930. it be but an estate for life, the latter make it an estate tail. 

^2r ^^' Besides it was said that there was a very material difference 

1 tti3t2t. between the estate to Mr. Popham for life, with remainder to 
his first and other sons in tail male, and a devise to him and 
the heirs male of his body, as to the persons who were to take. 
For in the first case, if Mr. Popham had died, his wife being 
enseint of a son, who was afterwards bom ; this posthumous 
son could never take, (2) because it was a contingent remain- 
der, and defeated by the determination of the particular estate, 
before the son was in esse ; but in the latter case, where the 
devise is to him and the heirs male of his body, the posthu- 
mous son shall take. 

And although a will in writing ought not to be expounded 
by matter dehors, yet one part of it ought to be explained by 
another, and the intent of the testator ought to be collected 
out of the whole will and codicil ; and since the testator him- 

[ 268 ] 8^if had called it an estate tail in the codicil, he had by that 
declared his intention that it should be so. The authorities 
cited for the defendant were 2 Cro. 448; 1 Foil. 836, 839; 
9 Co. Sanday*s case. 

The court took time to the next term to consider of it. (3) 

(f ) But we, now, stmt 10 and 11 W. (9) Sec, pan, c. 598, p. t69. 

S, c. 16. 



Attorney 
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Attobk EY General v. Bamfield. (1) (C. 33Q0 

One question was, a devise of goods was made to A. for life. Lord Keeper, 
and after his decease to the posterity of Thomas Bamfield ; Devise to the 
and the question was, whether by virtue of the word posterity^ posterity of A. 
pnly descendants from the body of T, B. should take, viz, 
children and grandchildren, or whether, he having no issue^ it 
should go to collateral relations i The Lord Keeper was of 
ppinion, that it went only to the issue of the body, and that if 
a devise were to A. and his posterity, it would be only an 
estate-tail. But the Master of the Rolls thought that a devise! 
to a man and his posterity would create a fee, (£) whereupon 
the Lord Keeper ordered them to search if they could find 
any precedents. 

(1) 5. C. S £q. Ca. Ab. S99, S65. create a fee, may be dispenied with in a 

(t) See Idle ▼. Ccok, I P. Wros. 77, will. A deTise to a man and bis sooces- 

that the words which are ahsduteiy ne- , son, ptres a fee. Webb ▼. Herring, 1 

cessary in a common Uw conveyance to Roll's Rep. 998. 



Reg, lAb. 1703. A.foL f70. The cause was heard on ttie SOtfa of October, when 
an account was directed, but the consideration of the disposal of the property waa 
reserved till sud^ account should be taken : no subsequent entry of the cause hat 
been found. 



Floyd v. Buckland,(1) (C. 337.) 

The plaintiff having a house in Monmouth Street, agreed Master of the 
with the defendant for a piece of ground adjoining* to take a ^'^ 
lease of him for as long time as he had in the hous^ ; and Statuteoffrauds 
thereupon the plaintiff entered upon the ground and buUt a "^ ^'^ ^ 
wall, and made a vault. Sic. for conveniency of his house, and 
when he had so done, the defendant refused to make him i| 
lease ; whereupon the plaintiff preferred his bill to have an 
execution of the agreement, that the defendant might make 
him a lease. 

- The defendant pleaded the statute of frauds and perjuries^ 
the agreement being only by parol, and no agreement in 
writing ; his plea was overruled by the Lord Keeper* and the 
cause coming now to hearing before the Master of the Rolls, 
he decreed the defendant to perform the agreement and to pay 
costs; and said the statute was not made to encourage frauds ^ 

and cheats ; and the plaintiff having laid out his money in pur- 
suance of the agreement and taken possession (£) of the land» 

(1) S. C,t £q. Ca. Ab. 44. premises, will not establish a right to 

(2) Foterafi t. lytler, CoUes, P. C. specific performance of a lease for liTes, 



106 ; Bond ▼. HopiAa, 1 Sch. and Lef. if such htes are not named in due time, 
4SS. See, howerer, Wheeler t. JXEm- or if some of the Uires named were not 
4erre, t Dow*s P.C. 360. that the fact in existence at the time of the agree- 
of expenditure, by the tenant, upon the ment. 

u the 
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the defendant ought to execute a lease for as long. time as the 
FM»Cia6dn. plaintiff had in his house. And the case of one Butcher {S) 
was cited, where a parol agreement was decreed^ possessioo 
being delivered in pursuance of it ; and likewise a case decreea 
by the Lord Nottingham, where a deed was sealed for securi^r 
of money borrowed, and the deed being absolute, the defencf- 
ant promised to seal a defeazance, and afterwards refusing, a 
bill was preferred to compel him, and though he insisted upon 
the statute of frauds and perjuries, he was decreed to seal a 
defeasance, (4) though there was no agreement m writing for 
that purpose. 

(S) Snn1)le, Batcher r. Staptley, t (4) See, pcuf. c. i56, p. 285. 

fetikSa^ 



(C. 338.) PoPHAM V. Bamfield. 



[d Keeper, They all delivered their opinions seriatim^ that it was but an 
' ^' ^ h estate for life, and the reason they went upon was, because it 



Ixml] 

ch.: 

]^^ * 18 expressly devised for life, attd being so shall never be en* 
C. J. Treror, larged by implication, although by express words it might ; as 
J. PowelL where an estate is devised to A. for life, the reminder to the 
Ante, Case 335, heirs of his body, this is an estate-tail by express words. (1) 
s^er. 4S4. ^°^ '^^^^ ^^^ ^^^ iippear any intent of the testator, to make it 
Rtynu ta. an estate-tail ; for the words, '' if he died without heir mala 
of his body,*' are applicable to what went before, that is to 
^ay, snch heirs male as he had limited it to before ; for none 
cotfld take as first or second son, but such as was heir male at 
the time he was to take ; so that hi common parlance it wa$ 
lifi intail, afnd was so called, and the words were true in a rela- 
tive sense, but not in an absolute sense. 

And as for ^hat was alleged, that a posthumous son would 
by this means be defeated ; (2) admitting that to be so, the in- 
convenience would be greater the other way ; for if h were 
construed to be an estate-tail, it would be in the power of the 
first son, when he comes into possession, to bar all the remain- 
ders by a recovery. (S) 

And diough it be called an estate-tafl in the codicil, that 

win not make it so in case it were not so before, for a false 

t Veiit 57. recital will never dter an estate from what it was before. (4) 

And the Lord Keeper and Master of the Rolls were of 

opinion, that the posthumous son could not be defeated in this 

case, because the legal estate in the trustees would support it. 



I SkelUy*$ case, 1 Rep. 104. gif^ of penonaltj, in a will, mav i 

See, c SSo, p. S68, note t. to a mk, ihoupi nothing had, in fret, 

Copett case, 1 Rep. 62. been before given. Smith ▼. FU^traid, 

See, however, that a recital pf a 3 Ves. and Bea. 7. 

And 
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And as to Sandaj^n case, 9 Co. where ]t was sud an estate- 
t&3 was created by implication, there was no express estate 
limited for life, but limited generally, which though of itself 
it would have carried only an estate for life, yet it was capable 
of being enlarged by implication. 

And Holt said, the case of lAsle and Grey, which is said in t Jones, ii4. 
2 Jones, 114, to be reversed in the Exchequer Chamber, was 
not reversed, but affirmed ; and so it appeared upon the roll, 
which he had caused to be searched. 

The Lord Keeper said, where an estate was created by irn* 
plication, it must be a necessary implication, as a devise to the 
heir after the death of the wife, the wife takes an estate for 
life by imprication (5) of necessity, because it is plain his intent 
was, that the heir should not have it till after her death. 

They all agreed that Alexander Popham had only an estate 
for life, and not an estate-tail. (6) 

(5) AnU, c. 331, p. 16f, nob 2 ; c. Mr. Bainfield to Che House of Lords, Tor 

318, «p. t51 , note 3. leave U) proceed on « bill of review and 

<6) See, CoIle9* P. C« 1. whece we jreversal of this decree, was disiaiaaed. 
find, that a petition by the trustees of 

Re>. Ub, 1703. A,fol, 141. The Lord Keeper and the aissistimt Judges wefe 
anantmoosly of opinion, that the defendant Popnam bad only ati estate for life fe 
tbe premieet ift qnestion.; and tfmefore ovemiled a demnrrer pat in by die said 
defendant 



Herbert v. Herbert. (C. 339.) 

It was cited by Dobbins as a case now settled, upon const- ^^d Keeper, 
deration had of all the former cases by this Lord Keeper, in .a Tnut topay . 
cause between Herbert and Herbert, ( I ) that w^ere lands were ^^ ^^ ^^ 
devised for payment of debts and legacies, that the debts beii^ Ante, Case 321. 
such as had no lien upoti the land, as debts by simple contract, 3 Rep* C. S48. 
&c. the debts should have no preference; but if there be not 
sufficient to pay all, they shall be paid in proportion, although 
it was otherwise held in the Lord Nottingham's time, who 
used always to say, that a man ought to be just before he w^s 
bountiftil ; and so (£) the course of equity seems since that 
time to be settled. 



•anatc 



t £q. da. Ab. 371. Dixon v. Wytham, 1 Cha. Ca. f48; 

See, anU, c. 136, p. If 1, note 4 ; Whitton v. Uayd, ibid, S75 ; pott, Ap- 
to the aothorities there cited, add pend. c. if. 
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DE TERM. S. HILL. 1703. 

IN CURIA CANCELLARIJE. 



(C. 340.) Gerard v. G£Rard.(1) 

Lord Keeper. SiR Ch. Gerard of Harrow upon his marriage with tlie Duke 
Portion when of Somerset's sister, and [in consideration of] <£4,000 por- 
doe, tion, settles an estate to the use of himself for life» and then to 

bis lady for life, and so to his first and other sons in tail ; and 
if he should have no issue male living at the time of his de- 
cease, then to the use of trustees for 500 years, upon trust to 
raise £5,000 for such issue female, if but one, at her age of 
twenty-one years or day of marriage, which should first hap* 
pen after the decease of Sir Charles and his lady ; so as tluit 
if such marriage was had in the lifetime of her parents or 
grandparents, the same should be had with the consent of 
th^ parents or grandparents. 

Sir Ch« Gerard died, and the daughter arrived at the age of 
twenty-one years in his lifetime, and my lady, the mother, is 
■till living ; and the daughter preferred her bill for to have her 
portion raised. 

It was objected by the defendant's counsel, that this ought 
". not to be raised till after the decease of my lady, because this 
term did not take effect in possession till after her death, and 
it is appointed to be raised out of the rents and profits, 8cc. (2) 
£ 272 } and -if it might be raised in the lifetime of the mother, it might 
so have been in the lifetime of the father, which would be very 
unreasonable. 

But to that it was answered, and held by the court, that in 
this case it could not be pretended to be raised in the lifetime 
of the father, because the term, which was the fund to raise it, 
rested in contingency till after the death of the father, because 
the term was to vest upon his dying without issue male, and 
his leaving issue female; but where a term did vest, though it 
was in reversion after the decease of the father, yet when the 
money was made payable at a certain time, as at the age of 
twenty-one or marriage, there it had been decreed to be raised 
even in the lifetime of the father ; and so it was in the case of 
my Lord Tracy: and a case of Heliard and Jones was cited, 
where it was so resolved in an appeal to the House of Lords. 

(1) 5. C. t Vem. 458 ; 1 £q. Ca. Ab. that'fhb " et cetera" bdudes a power 
557. to raise the mone;^ bj mortgige. 

(2) It appears, by the Register's book, 

And 
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And although the first clause for payment of the portion^ had 
it stood suj^le, liad been prettjr plain that it could not have 
been paid tul after the decease of the father and'mother^ yet 
by the subsequent words it seems to be intended, that it 
should have been paid in their lifetime, upon marriage, in 
case such marriage was had with consent : and so the mtent 
appearing (3) upon the whole deed, and being for a portion, 
it was ordered to be raised by sale, (4) in case Sir Ch. Gerard 
did not pay it. (5) 

^3) See, Mtf , c. 33t> p. f6S, note 5 ; mond, J. J., Jones, J. litsieiitienle. The 

and Append, c. 15. qaestion seems settled to Ihe extent 

(4) The Btg. Uk, hn it " by mort- which the aothorities cited have gone ; 
gage, or saJe." but both Lord Cowper and Lord Mao- 

(5) The principal case is cited, and clesfield, when soccessivelj Chancellors, 
approTed in Sandyt t. Sandys, P. Wms. dechured, that had it come before them 
708; StanifoTth v. Stanjfeirth, t Verm as f«t tNl€^i«, they woold not have gone 
460 ; Cofh€t ▼. Mmfdewell, 3 Cha. Bep. so far ; and that, certahaly, thev would 
SOO. A similar decree was made in not go a jot forther. See ButUr ▼. 
Grfaoet t. Mattum, T. Jones, SOf ; by Duncombe, 1 P. Wms. 45t. 
Peraberton, C. J. and Dolben and Ray- 

. Reg. Ub. 1703. A./oi. S71. The court decreed, that in case the defendant Sir 
Francis (the nephew of Sir Gerard who claimed the settled estate, as remainder 
man, under the said settlement) should, within twelve months thereafter, pay unto 
the plainttiF her said portion of £5,000, with interest from the time whett her bill 
was exhibited, then the s«d defendant should hold and enjoy the premises cfaaived 
with the said £5,000 by the settlement, discliarged of the term of 200 years. Sut 
in default of such payment at the time fixed, it was further decreed that the surviv- 
ing trustee of the said term of £00 years should* by mortgage or sale of the sud 
trust estate and term, or so much thereof as should be necessary, raise the said por* 
lion of £5,000 with interest, and pay the same to the pUuntiffs. 



Anonymous. (C. 341 •) 

A MAN having pawned a jewel for a Sum of money, devised Personal estate 
the jewel to B. and made U. his executor; lind gave him all his j^J^'* 
goods, chattels and personal estate, after his' debts and lega- pS»^^8e347. 
cies paid: and the question was, whether B. should pay 
the debt for which the jewel was pawned, or whether it should 
be paid out of the personal estate by the executor i And de- 
creed that it should be paid out of the personal estate, and 
that the legatee should have the jewel discharged of it.(!) 
This decree was afterwards affirmed in die House of Lords; 
come dictfuit per Crawford, who was of counsel in it, a Scotch 
cnuse. 

(1) Upon the same principle which nortgase. O^Weat v. Meadi, 1 P. VfTros. 

decides that a devisee of land mort- 694 ; Tipping v. Tipping, ibid, 730 *, 

gaged may have the personal estate of Poit, c. 346, p. S77 ; the foundation of 

tlie testator, (not specifically bequeath- both contracts, whetlier of mortgage or 

ed and if it will not defeat express le* pawn, being debt, whereby the peisonal 

gacies,) applied in redemption of the estate was increased. 
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(C. 342.) DiMocK^s Casb (or Hobabt v. Sblbt). 

Loid Keeper. A MANOB, to which an advowsoD was appendant, was setded 
'^^^'^^^ ^o Sir ^. (lobarf for \\k, remainder to his lady for Kfe, re- 
tnortgaged. piain4er to tbeir first sqn, with div^fs remaiad^s over; after- 
wards there was a term> for one thousand years^ created of the 
manor by act o^ parlii^meqt, wbic^ was vested in Serjeant 
^wliosoQ, by way of mortgage, for securing c£2,3Q0i wi^ich 
term was, by the act precedent, to take place before my lady's 
estate. 

Sir H. Hobart dying, his lady became intitled unto the 
manor, and sold the next presentation to Mr. Dimock (who 
took the grant in the name of Serjeant Selby and Mr. Ken- 
dall) for ^100, Vhicb was psiicl to ipy Jady; ^nd Serfeant 
KawUnson joined with my Wy 'uk the gran^ because thd 
estate in law was in h>ip by virtue of the act of parliament : 
in the grant fhere was ^ proviso, t^at if my lady died before 
the church became void, ao tkat the grantee could have no fruit 
of the grant, that the <£lOO was to be paid back again. 

My lady being dead, the church became void, and the son of 
Sir H. Hobart prefers his bill to have the presentation, and 
his clerk admitted, 
r 274 1 -^^^ decreed, that the grantees should present his derk, 
because a mortgagee is but a trustee for the mortgagor, when 
his money is paid;(l) and so he is for the overplus of the 
mortgaged estate more than his money; and an adyowson 
being a thing tbs^t yields qo profit when the church is void, i% 
was decreed, in ^e case of Colonel Jory and Mr. Cocks, (2) 
that the mortgagor shall h^ve tl^e nomination of the clerk, i^ 
the church became void, and the mortgagee shall present him, 
because if the mortgagee should present, he can fnake no 
profit of it> and so it will not sink the debt, nor can he ac- 
count for it; (3) and that is the reason that a guardian shall 
not presept, ^ut the infant himself shall. (4) 

Jl) Cholnumdeley ▼. Clinton, t Jaa (S) See,aRCff» c 96, p. 87, note t, and 

Walk. 183; ante, c. 197, p. 15S. auOiorities there cited. 

(2) Prac. in Cfaa. 71, note ; itate4 (4) Decree affiimed in J>om. Prpe. on 

from Btg. Lib. ftppea^ i see* 1 Br. P. C 83, (Ibl. edit.) 

Itfg. Lib, 1703. A./o^. 470. Hie coart decreed the defendant Selby, who had in 
him the estate at law vf the avoidance, to eiecnte forthwith a presentation, (to be 
tendered to him by the plaintiff,) to the defendant the bishop of the diocese, oC 

such 
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VMh i|t iMnon •! ibcMiU be i|oii4iuited by th« pUiotUf to Mmi chanh in qii«ftioii ; 
«iid the bishop wm decreed to give institatioD tiid induction to such fitpeiaon : 104 
if such preientation was executed within « fortnight next after such tender, then the 
defcndant Marriott, the executor of LadT Hobart deceased, was to repay onto the 
defeodam Selbj the said £tOO without intefeat, and the plaintiff was to have no 
costs. But if the defendant Selbv should refuse to execute such presentation withiii 
the dme ftmited, then it was further ordered, that the defendants Selby andDynioclc^ 
should pay onto the plaintiff the oosto of this suit : and the defendants were ht- 
joined uom all procee4ings at law afunat the plaintiff for or by reasqp of the said 
church and the presentation thereto j and the lord bishop of the diocese was iajoine^ 
from admitting an^ clerk to the said church, other than such as should ^ nomi- 
Baled by the ]3aintiff. 



SiMONa V. S1MOM8. (C. 343.) 

In a caiiBe depending in chanoeiy conoornkig payment of Sir Ixwd Keeper. 
William 6888611*8 debts, there being several debts dae by 
mortgages and judgments, and not being sufficient to pay all, ^^^^!^ 
the question was whether the mortgages should be preferred Z^^ 
before the Judgments i and the cause being heard before the 
Master of the Rolls, he decreed the payment of the mortgages 
before the judgments ; and the decreet was signed aiKl in^ 
rolled: whereupon there was afterwards aa^ appeal to the 
House of Lor^; and they reversed the decree, and ordered 
that they should be paid promiscuously, according tp their |Hi« 
Qiity; and so it is now held. 

Note: This case I had ex rdatume Mr. Swinbome* 
N. B. This question must be intended of ptittHe mor^ges 
and judgments ; for as to the first mort^^age and judgment, it 
never was a question but that the first will take place, because 
the first hath a legal right, and stands in no need of the aid of 
a court 0/ equity. (1) 

(1) The first mortgagee, certainly^ ing the equity of redemption if the mo- 

cannot have the estate taken from him, ney is not paid, and thereby exempting 

till his mortgage monejy is paid : but the him from the necessity of keeping ac- 

aid of a court of equity may be most counts, 
useful to him nererthelesy, in foreclot- 
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IN CffKU CAUCELLABUS. 

(C. 344.) 

A BH.L was prefened ag^nst a purchaser^ for discovery of a ^f^t^]^ 
trust, and charged that the trust appeared in his purchase to^^fodiMe his 
deeds. The defendant by his answer denied any notice of the deeds. 

trust. 
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tmM, and also denied that thdre^n^as any mentioit of it in any 
of his purchase deeds. The plaintiff replied to his answer^ 
and the cause being at hearing, the question was, whether 
the defendant should be compelled to produce his purchase 
deeds ? It was insisted for the plaintiff, that he having replied 
to the answer, it could not now be taken for true, but he ought 
to prove the truth of it as in other cases, which in this case 
could be no otherwise than by producing the deeds. On the 
defendant's part it was insisted, that if this should once be 
admitted, it would be an artifice to compel all purchasers to 
show their deeds, and thcfreby to expose their titles. The 
Lord Keeper was positive, that he would never compel a 
{ purchaser to expose his title in this court ;(1) and that the 

court had always taken care to protect them, where they swear 
themselves purchasers without notice of a trust or incum- 
brance. The Master of the Rolls seemed to doubt, and said 
* it was a case of great moment either way ; for as on the one 

hand a purchaser may be exposed, so on the other hand, 
although a purchaser hath notice of a trust or an incumbrance 
in his deeds, yet if he will swear boldly, there is no way to 
come at it. It was proposed for a middle way, that the de- 
fendant might produce his deeds, so as to be looked into by 
the court, or by a master : but the Lord Keeper would not 
order it. (2) 
[ 276 ] In diis case it was said by the Master of the Rolls, that 
Notl^ notice tq the attorney, solicitor, or agents if proved, is good 

notice to the parties. (3) 

^1^ See, anU, c. 25, p. i4, note 3. and writings, the porchase deed raoit 

(f) It is now, however, the est»> be excepted, for it is pleaded. Salktid 

blished practice, that, in a plea of par- v.Seienee, t Ves. sen. 107. 

chase for valuable consideration without (3) AnU, c 196, p. 151, note $, 

Dotioe, to a bill for discovery of deeds 



(C. 345.) Cooke v. Walter. (1) 

Lord Keeper. The question upon the will of Mrs. Penelope Lace was^ she 
Eiecntortodis- ™*^® '^^^ ^^^\ *"^ ^**® defendant her executor, and gave him 
tribnte. £^ to buy him mourning ; and the question was, whether 

this was sucb a devise to him as should exclude him from the 
residue of the personal estate, so that it should ^o by way of 
distribution to the next Of kin ; the plaintiff's bill being for 
distribution. 

It was admitted in this case, if no part of the personal estate 
be devised to the executor, although there be no devise of the 
residuunh he shall have it: and Sir Sebastian Smith' b catie 

(1) S.ai£q.Ca;Ab. 244. 

was 
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was cited for the defendant^ where a man had made his will, 
and devised all his book^ except twelve, which his executor 
should choose : and it was adjudged that should not bar the 
executor of the residuum, but it was not an express gift, but 
an exception out of what he had given, which would by con« 
sequence have fidlen into the personal estate. 

And in this case it was alleged, that this was not a bequest 
of any thing to the executor of any more than what was to b^ 
spent upon mourning, and so ought not to exclude him, it 
being no profit to him, but to pay respect to the deceased. 

But decreed, that this was a bar to the executor, (^) for that 
it is a gift to him of that sum, and he may lay out what he 
ple^seth of it in mourning ; and decreed that he must account 
for it to the next of kin. 

(3) Ame, c S85, b. p. SIS f & SSt, p. S63. 

Reg, Lib. 1704. A. foL i40. Decree,— ^hat the defendant, tbe executor, should 
come to an account for the rents and profits of tbe said Penelope's lands, and also 
for her oersonal estate come to his, tbe said defendant's, baLjs ; and that the same 
ahonld (after payment of the testatrix's debts and legacies) be divided amongst th^ 
parties concerned in a due ooune of administration. The consideration of costs 
was reserred tiJl after the acooonta should be taken. 



Bishop v. Sharp. (1) (C. 346.) 

A. DEVISES all his personal estate to B. and deviseth an estate Lord Keeper, 
in fee, which was mortgaged for <£300 to C. ; and the ques- Personal estate 
tionwas, whether this debt upon the real estate should be [not applied] in 
paid and discharged out of the personal, or whether it must «dof tbereaU 
go to the devisee cum onere? 

It was agreed in this case, 

1st. That hitresf actus f{^) as well as hares natus, shall have - 
the aid of the personal estate in ease of the real. 

2dly. That a specific legacy shall never be taken away, to [ 277 3 
be applied in aid of the real estate.(3) 

Sdly. That where any debts or legacies [would thereby] be Ante, Case t66» 
left unpaid, (4) then the personal estate shall never be taken S^^;^] 
away, to be applied in ease of the real estate: but in this case ^ 
it was insisted, that here being a devise of all the personal 
estate, the devisee should be in the same case with an executor 
or administrator. 

But the Lord Keeper decreed, that the personal estate 
ehould not be applied m this case; for since the testator had 

(1) S, C, t Vem. 469. (4) O't^eal ▼. Mtade, 1 P. Wms. 694; 

Ol) Galum T, Hancock, t Atk. 4S6. Fornter ▼. Leigh, Ambl. 174; Liillnitt 
(5) See CUfhn v. Burt, 1 P. Wms. ▼. Leigh, Ca. temjp. Talb. M. 



679, and the cases there cited in nolii. 



devised 



devised it tq hinfiXS) ^e saw ^^ eai^ty to take it awaj« aad 
apply it in ea9e of the devisee of tte r^al est^t^. 

But some others seemed to be of a contrary opinioii, be- 
cai^se in every mortgs^e there is a covenant (6) for payment of 
i^e pioney, \vbicb make^ it a debt, and reco,Yera!;)^e out of tji^ 
personal estate, vmd ^oplfi a distinction between a nciortgage 
with suc^ a cpvenant, and ^ paw^ for si de^t where there is no 
cqvep^^t to pay moifey^^ 

(5) See the cases cited in the two v^v^ the distinctioD betre^ this Vffi 

preceding notes ; to which add Tower ▼. the next subsequent case. 

Lord Rous, 18 Ves. 139 ; and Bamfidd (fi) See, ante, c. 95, p. 87, note & 
T;» TfuMttoflf, Piec in Caif. 101; 9nd 

IUg» lib, 1704. A. foL S38. The cooit ordered, that so mnch of the bill of the 
plaintiff (the devisee of the mortgaged estate) as sought an account of the personal 

whom r 



estate of the testator, should be dismissed ; but that the defendant (to whom the 
personal estate was-b^Bqueathed, and who had obtained ah assignment of the said 
mortgage) should come to an account for the rents and profits of the mortgaged 
^sute recei?ed by her since she had obtained such assignment ; but the court re- 
served the consideration whether any part, or how much, of the said rents and pro- 
fits should be applied, and bow fiir the said defendant should stand charged ttjefe- 
yritl^ 10 discharge of the said mortgage, (ill after the account should be takes* 
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(C. 347.) Hawes v. Wabnee.(1) 

Lord Keeper. A. HAVING mortgaged t^ m^nor of S. deviseth the aaid 

PerMnal estate ^anof ^ B. and afteryirards deviseth all his ^oods, chattel8» 

rappiieO in ai^ and persooal estate to C- hia debts and legacies being first 

Antrcr'*S4i P*^^ thereout: and the question was, ivhetber B. should «ike 

S46, VanT ' ^ XQOctgaged l^i^ds^ [subject to the incumbrance J or lyhelber 

notes.] the mort«ige should be discharged out of the personal ealate i 

[ 278 ] And the Xqid Keeper took time to consider of it> thia diffec- 

ing from Bishop's case next before, by reason of these vosdst 

V my debts and legiicies being first paid thereout." The Lord 

Keeper took two or three days time to consider of it, and 

gave hi? opinion, that the personal estate ought to be appUed 

to pay off the debt upon mortgage; and his legacies and debts 

being first paid, should extend to debts upon mortgage ; and 

decreed accordingly. (2) 

(t)S, C, 3 Cha. Bep. f06; SVem. (2) It may, perhaps, without pre- 
477, sumption, be made a question whether 

thb 
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tlus decisioD n^ed the lopport of tl^e 
Strong fact that the testator willed Ids 
4ebti and legadea to bis first paid out of 
1p» persvnalty — a condition which, if 
nothing was said upon the subject, 
would probably be implied ; though the 
last preceding case is contrA ; or whether 
H may not well rest upon tfa^ graqod 
that there was np bequest of anj sped' 
lie chattel or fixed snaOf and that a gift 



of all & testators pergonal estate mii|t 
roean^ )f the terms are generaf,* all re* 
mahiing after e?ery legal demand upon 
it is satisfied? Sl^Uenm ▼. Fmdeih 3 
Ves. 739 ; l^U v. Bl^ndeU, i Merlr. 
936; GreenM r. Gnene, 4 Mad. 15jf; 
BrummM ▼• Proiherog, S Ves. 114; 
Fretieh ▼. Ckidmur, 1 Br. P. V- 19«» 
fnlio tdit. The present case wf* of* 
finned ts i>0«i. Frqe. March 7, ^7p8. 



Beg. JUb. 1704. A. fvL ^4. The court decktfed, that the mortgage in question 
ousht to be disclfargea'out'of the* testator's personal estate, and decreed accord* 



?'f 



Anonymous. (C. 348.) 

f^if PI Yf^ ffevised to the heir ^t ]a\^, P^jJQg ^ ^^^ 9^ iuonej[ Lord Keeper* 
to B. it was held ip this case, that payiiig did not ma|^e a Trust, and not 
coudjtiop, tjeca^se uo one could enter for th^ cqoiditiou b^okeq a con<^tioiu 
iiut the devisee himself; (1) but this would be a tru^t upon 
the land for rfiisipg tjie money, and if ^ purchaser ^ad notic^ ^^ 

of the wii)^ be sl^ou^ be affected with it; (^) but as this cs^e 
is^ i( (\ie h^}^ 9hp(i|c) ^ell to a purchaser without no^ipe of ^k 
will, (as he might make a title without the will, being heir at 
hw)(3) the money might h^ lost; apd therefore thp inop^y 
being not payable until some years hence, the heir was de^ 
creed to ^ive security, (4) by mortgaging the estate. And in 
this case it was said, that where there is an agreement between 
parties upon a security, that this court will never cause the Secoriw de- 
party to give further security ; but where there is a trust for fj^ w ^. 
raising money, and the estate is like to be wasted, this court ^^ 
^ill inforce the giving of security, so that the trust may not He 
defeated : and the Lord Keeper said he had known the spiri- 
tual court refuse administratidn to the next of kin, (5) where 
it appeared to them that he was a spendthrift, and like to 
w^te the estate : and in this case it was said^ that in case the Tru^ 



(1) See, ante, c 105| p. 96, note 6 ; 
C. 167, p. 136 ; and to toe authorities 
there cited, add Mary Pgrtington't case, 
10 Rep. 41. 

(S) Adair r. Shaw, 1 Sch. and Lef. 
f6t. 

(3) Lady SkafUAury v. Arrowtmitk, 
4 Yes. 70. " The title of the heir is a 
<* plain one ; and it is a legal title. All 
" the lamily deeds together would not 
** make his title better or worse.'* 

(4) Upon the same principle by which 
Ira executoi b bound to give security 
for a legacy payable at a futiire time. 
Green v. Pigot, 1 Br. 105; Carey ▼. 
Aihew, 1 Cox's Ca. 'i44. 



(5) It must be presunted, that thtf 
refusal was in favor of the widow, be- 
tween whom and the next of kin the 
ordinary has a power of election, by 
Stat. SI H. 8, C 5 ; but where the de- 
ccase4 leaves no i^^dow, tl^e adminis- 
tration devolves on the next of kin, as 
a claim oT right, which, if refused, the 
court of King's Bench will entree by 
mand^ut : and no risk can b^ incur* 
red^ as'every administrator is compelfa- 
ble by the before cited statute to enter 
iiitp a bond, with sufficient 9iirctieP* con^ 
ditioned for a doe performance of the 
trust 

devise 
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devise were to a stranger i>aying <£l06 to A. that tbis makes a 
condition, and that the heir may enter for the breach of it ; 
but when he hath entered, he shall be a trustee, (6) so far as 
to secure the <£lOO. 

(6) Upon similar reasoning, Lord " upon him, and enjoy the land." But 

Coke, in his comment upon uttlclon, the correctness of one part of this doc- 

fol. li, b, observes, tfaa^ *' if a omn trine has been qnestioiied by Mr. Ro- 

*' sdsed a parte maiem4 makes a feoff- binson, in his Treat on GaTelkind, p. 

?< ment in fee, upon condition, and die ; 121, and^ subsequently, by Mr. Preston, 

*< the heir of the part of the fistber, which in his Treat, on Abstracts, yoL S, p« 

*' is the heir at common law, shall enter 4S7, who think, that the heir er ports 

*' for the condition broken ; hot the heir matemd might enter in the first instaocej 
" of the part of the mother shall enter 

(C. 3490 — •-- 

Master of the A WOMAN tenant in tail, after possibility of issue extinct, was 
J^"»- . restrained from committiri^ wdste in pulling down houses, or 

ste^^te.*^ in cutting down trees, which stood in defence of thfe hotise. 
Ante, Cas^ 6l, and fruit trees in the garden ; but for some turrets of trees, 
[and notes.] Vi^hich stood a land's length or two from the court, would 
r 279 1 grant no injunction, because she had by law power to commit 
waste; and yet notwithstanding, she was restrained in the 
particulars aforesaid, because that 6eems to be malicious. (1) 

(1) Gooli ▼. WhaUey, 1 £q. Ca. Ab. 400; BUhop of Imimi ▼. Webb, 1 P. 
Wffis.5S7. 



(G. 350.) The Lord Cobnwallis's Case. (I) 

Lord Keeper. The Lord Comwallis, upon his marriage with Sir Stephen 
Assets. Fox's daughter, vested a term in trustees upon trust to raise 

Power to raise £3,000 for younger children, and £3,000 more for such uses 
Ante^Ca8eS54. *°^ purposes as he should appoint. He appoints £3,000 to 
[and'noteft] ■• be raised for his daughter, and the other «£3,000 he appointed 

to be raised, and by his will gave the last £3,000 to his 

daughter also, and died. 

The creditors preferred a bill to have the last £3fiOO ap-' 

plied as assets towards payment of their debts, which was the 

only question in the case. 

And in this case it was decreed, that the last <£d,0(X) should 

be assets; for he having appointed it to be raised, it was in the 

nature of his personal estate, and the debts should take place 

before the legacy given to his daughter. 

But in this case it was held, that if a man who hath p6wer 

to raise money dies in debt, having made no appointment for 

(1) S, C. 1 £q. Ca. Ab. Ut; 2 £q. Ca: Ab. 250. 466; Free, in Cba. f32; 
S Vem. 4«5. 

raising 
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nuBing it, the creditor^, cannot make this assets* and raise the 
money pursuant to t^e power; but in the case in question, the 
money was appointed to be raised, which made the dif- 
ference. (2) 

(i) See Lord Towmmd t. Tf^yndftom. t Ves. len. 9, and the ftutfaorittet dted m 



Reg. Lib. 1704. B. /W. t56. The Lord Keeper dedaied, that the sum of £5,000, 
which, under the said power, had been appointed by the said Lord Comwallis as a 
collateral security for payment of one of his crediton, onght (subject to such col- 
lateral securitv) to be deemed assets, and be applied to the payment of the said 
Lord Comwailis's debts; and accordingly decreed, that the trustees in the marriage 
settlement named, should raise the said £3,000 by mortgage, or sale, of the trust 
estate, together with interest upon the said sum, to be computed from the end of the 
fir^t year after the death of the said Lord Comwallis. 



Bright v. Smith.(I) (C. 351.) 

By the custom of London, if a freeman hath advanced a child Master of the 
in his lifetime, and it appears by his will, or by any writing, ^^^^* ** Powis- 
what the sum advanced is, and that the sum advanced is less Custom of Lon- 
than the customary share doth amount to, such child so ad- don as to 
vanced may come in for a customary share, bringing the sum oT>J»*«»» 
so advanced in hotchpot: but if it doth not appear what the 
advancement is, then the advancement is a bar of the custom- 
ary share. 

The case here was, that the father of the plaintiff and de* Ante, Case dS, 
fendant in his will takes notice that he had advanced the l*^^ notes.] 
plaintiff in his lifetime, by giving her <£300 and upwards, and [ 280 ] 
thereupon gives her five shillings only by his will : and the 
question was, whether this shall be taken to be such a certain 
sum appearing in writing, that she may put it in hotchpot, and 
come m for her customary share, by reason of the word tip* 
wards, which, as it was said, made it very uncertain; but de- 
creed that this was a certain sum appearing in writing, and he * 
would take it to be <£300 only: and although it was said, that ^ 
by the word upwards it might be taken to be £500, or <£l,000, 
the Master of the Rolls said it could not be so intended here, 
but that it might be intended a little more, and so little, that 
the testator did not well know, and de minimis nan curat lei\ 
Note. It was supposed that the word upwards was inserted 
purposely to make it uncertain, which made it look like a -'^ 
trick; but if he had taken notice that he had advanced his i 
daughter, and not said what, she had been barred ; but here it 
was decreed, that she should come in for her share, bringing 
the £3O0 in hotchpot(2) 

(1) S. C. 1 Eq. Ca. Ab. 155. 281; Cleaver v. Spurlwg, 9 P. Wms. 

If) Bcckfard v. BtcJ^wd, t Vera. 527; EUiot v. CoUier, 1 Ves. sen. 16. 

Beg. 
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Jfe^. UK ITOi. A. Jfbl. 190. Deci«e;-^4hAt an aocoimt bt taken, and l 
£500 be brought iptobotcbpot; and then thepenouleititeliedtndBdial 
tietj one moiety thereof to be paid to the pkyntifi 
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(G. 352.) Skett v. Whitmore. 

Lord Keeper, l^t plaintiff and other creditors of WiIHain Whitmore de** 
Statateof fimods ceased, prefer a bill against the defendant Jo. Whitmore, for a 
and peijnriea. discoverj of assets : and the only question was, whether a term 
[ 281 ] which was assigned to Jo. Whitmore was in trust for William.^ 
The case was. 

Sir Samuel Clarke being seised in fee of the reversion of 
the lands in qaestion, expectant upon the death of Margaret 
Mumpford who was tenant for life, made a lease for 500 years 
\}y way of mortgage, to coipmence upon the death of Margaret 
Mumpford ; afterwards William Whitmore agrees with Sir 
Samuel Clarke for the purchase of the reversion, and the term 
was assigned to the defendant William Whitmore, l6 May, 
and the fee was conveyed to William Whitmore 17 May : in 
the conveyance of the fee the consideration is mentioned to be 
paid by John and William, but there was a concurrence of 
many other circumstances, whereby it plainly appeared that 
John Whitmore was only a trustee for William, and that the 
term was intended to attend the inheritance, but no declara- 
tion of trust in writing ; and the defendant having denied the 
trust by his answer, the question was, whether any decree 
could be made by reaspn of the statute ? and it was said for 
the plaintiff that this court had in several cases, where there 
Ante, CaaeSS7, was no writingi caused the execution of an agreement; as 
[and notes.] where an agreement was in part executed, as where a tenant 
had taken a lease, but no writing signed, and possession had 
been delivered, and the tenant had laid out his money in stock, 
or where he had laid out money in buildii^, the court hath 
compelled the making of the lease ; and so in the Lord Not- 
tii^ham's time, where the purchase money was paid, and the 
Post, Case 356, deeds refused to be sealed, he decreed the sealing of them; and 
[and notes.] go if a mortgagee refuse to seal a defeazance, he hath been de- 
creed to do it. 

The reason in the two first cases is, because the agreement 
was in part executed; and in the two last cases there was ap- 
parent fraud: but in this case, though the Loixi Keeper de* 
x;lared he was fully satisfied that it was intended a trust, yet, 
there being no writing to declare it, he was not satisfied tO'-do 

it 
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h in opposition to ibe Very letter of the stktutey uhledd Vkef 
could show him some precedents^ and so took time to con- 
8ider«(l) 

(1) Ante, c. 138« p. 123; c. 216. p. Lamptugfiv.Lamplugh^ 1 K Wins. 113; 
169, and references there given; to «nd Dyer v. l)yer« oest reported in i 
which add, LUyd v. SpiUet, 2 Atk. 150 ; Walk, on Copjh. 333. 



[ 282 ] 
Norbone's Case.(I) (C, 363.) 

The Lord Viscount Hereford, upon his marriage with the Lord keeper, * 
Lady Bacons's granddaughter, agreed to settle £3O0per aim. jjjjjjf ' ®^ **^ 
in Suftblk, and a ren^ charge of <£500 per mtn. issuing o^^o^ Qdnm Atd 
lands in Worcestershire, for a jointure. Upon the treaty, her cboscin action.' 
.fortune was proposed to amount to £19,000, which consisted Ante, Caw 74. 
of several particulars, and one whereof was £ 1,350, which was *^*^ ^f?'?'^^ 
in my Lady Bacons's hand, and was by her pitt out upon a^ ^^^1 
mortage ; some items of the portion being supposed to be 
bad debts, the real portion was estimated at «£l6,000. 

The Lord Hereford dying, the question was, whether this 
<£ 1,350, being a chose in action, should survive to the wife, or 
go to the executor of the husband? 

And the court was of opinion, that it should go to the exe- < 

ciitor of the hu&band, by reason it was under consideration, as 
part of the marriage portion for which the jointure was made^ 
Imd the jointure ^as adequate to the portion; and it would be 
unreasonable that the wife should have the jointure and her 
portion too. It was admitted, that where no agreement is 
made upon marriage, all the choses in action survive to the wife» 
notwithstanding that she hath the dower; but here the agree- 
ment imported that the husband was to have the portion. 

And it was said this case was the stronger, because it may 
be a question whether this were a chose in action: for being 
once money in the grandmother's hands, the Master of the 
Rolls was of opinion, that it was not in the power of the grand- 
mother, who was ffuardian, to turn it into a chose in action, no 
more than a guardian or trustee can turn money into lanbd, so 
as to make it go to the heir instead of the etecutor. (£) 

Qu. How to reconcile this case to the case of Rudyerd and 
Nerne, (3) ante, case 331, which case was cited; but the Lord 
Keeper took no notice of it when he ga^ judgment. 

(1) 8, C, t Veni; 501; 1 Eq. Ct« ^U sot make the bvsband a pnrohaser 

Ab. 68. of his wife's chom en actum, unless the 

(S) See, ante, c. 105, p. 96, note 5 ; setdement expresses, or clearly implies, 

c. 196, ID. 114 ; e. t89, p. f09. that sncb was the intent of both panies, 

(3) Thev appear not easily reconcile- at the time; Druce v. Denntfon, 6 Ves. 

abw ; but later authorities seem to es- 395 : and that to entitle the husband to 

taUidi, that a aet^ment upon murriage such absolute property in any ckotet m 
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ItfftM which nmjdevolTe upon tlie/€ii«» /tund. It9» fhstthe Mttkmcnt in the 

flabteqtientlj to the marriage, the aettle- principal case (which was by act of par- 

nent moat diatinctly expieta an agree- uament) made no express mention ot fhe 

ment to that effect. Milord v. Mitford, portion. A note of Prict ▼. Soya, taken 

9 Ves. 96. See, also, &it0ey ▼. Salweff, by Rjdcr, C J., is giren in Buddng" 

Ambl. 69$9 where the report of the lumakire ▼. Drury, Wihn. ttO, and is 

principal case, in Vem. M suprcl, is closely in point to the present qoestion. 

termed " strange"; though, with sub- The result of examination will, proba- 

mission, it seems, at least, as good as the bly, be* that unless the principal case 

report in whidi it is criticised; but, per- can be distinguished, by the drcom- 

haps, it was only a gentle wa^ of im- stances alluded to by the Master of the 

pognmg ithe decree ; and, in fact, it RolK its authority must be oonatdeied 

' does appear, from Price ▼. iSoyi, Bar- as ovcnruled by later decisjona* 

[ 283 ] ■— •— 

(C* 354.) Fellows v. Owen, Mitchell 4* <^ a'*^ Am Children, 

Defendanis.{\) 

Lord Keeper, UpoN the marriage of the defendant, Mr. Mitchell, in consi- 
Master of the deration of £l,dO0 portion, Mr. Mitchell assigned a mort- 
^^^^ gage to the plaintiff Fellows and the defendant Owen, upon 

Two Trustees trust that £kfiOO should be paid to the plaintiff and defen- 
jom in a receipt, Jant Owen, to be put out at interest, or laid out in the pur- 
fo^'tfrihSS. c'***® ^^ '*"^«' ^y ^^^ approbation of the defendant Mitchell, 
Pest, Case 557, upon trast that the defendant Mitchell the husband should 
[S. C] have the interest and rents during his life, and after his de- 

cease, in case his wife should survive him, that she should 
have the disposition of the said money or lands as she should 
think fit ; and if she made no disposition, then to the use of 
all their children equally ; and if there should be no disposi- 
tion, nor any children, then to go to the executors or adminis- 
trator of the husband. 

The <£2,000 was paid to the plaintiff and defendant Owen, 
in pursuance of the marriage agreement, and they joined in a 
receipt for the money ; but the plaintiff received ^1,000 of it, 
and the defendant Owen the other «£l,CXX), and Mitchell the 
husband was present when the money was so paid ; Owen 
proving insolvent, Mr. Fellows preferred his bill, that paying 
£lfiOO which he received he might be discharged of the trust ; 
and the only question was, whether the plaintSf having joined 
in the receipt for the whole <£2,000, should not be answerable 
as well for the <£ 1,000, which was paid to the defendant Owen, 
as for that which was paid to himself? 

It was insisted thaf the money being paid to the defendant 
Owen, in the presence of the defendant Mitchell, the husband, 
it was an evidence of his consent, he not opposing it. 

But to that it was answered, that he had denied in his an- 
swer, that he ever consented, and besides, if he did consent, 

(1) 5. C. 1 F. Wms. 81; S Vera. 504, 515. 

that 



IN CCRIA CANCELLAAIiE. 283 . 

that only could affect his own. interest, but should not preju- 
dice his wife or children. 

In the principal point, the Lord Keeper and Master of the 
Rolls seemed to be both of opinion, that the plaintiff having 
joined in the receipt he was answerable for the whole^ although 
the <£l,000 received by Owen was never in his hands ; and I 
cited a case of one Pytts, (2) before the Master of the Rolls in [ 284 J 
Michaelmas term last, where the same point was in question 
upon a special report, and after he had taken time to consider 
of it, and.gave judgment that the two executors (3) Joining in 
the receipt, each of them was answerable for the whole ; but 
the counsel for the plaintiff insisting that there had been pre- 
cedents on the other side, (4) the Lord Keeper gave them 
time to produce them, and so adjourned the cause, but ordered 
it to continue in the paper. (5) 

(«) Murrtllv. Pitt, 9 Vera. 570, af- «4« j Ex paru Tut'm, 3 Ves. and Bca. 

firmed, on appeal, by Cowper, C. S. 151. 

(3) The general distinction, in this re- ^4) Wettley t. Clarke, 1 Eden, 359, 

apect, between executors and trustees, and Hovey ▼. Blackman, 4 Yes. 608, are 

though occasionally relaxed, se^nis well instances in which it has been held, that 

established, upon this plain ground :-- executors are not conclusively coromit- 

co-executors are not obliged to join in ted by joining in receipts ; ^this relaxa- 

receipts ; any one of them can give a tion of the general rule, however, has 

soffiaent discharge ; if, therefore, all been repeatedly disapproved. But, with 

choose to join, it is tantamount to an regard to trustees, whom alone the prin- 

acknowledgment of joint responsibility cipal case affected, the authorities cited 

for the sum so paid : but co-trustees in the preceding note, to which the rea- 

have not, separately, full power over the der may easily add many more, establish, 

trust estate, and beine obliged to join that a co-trustee, who joins in a receipt 

in acknowledgment of payments in re- merely for conformity, is not chargeable 

apect thereof, only the person receiving for money which he can clearly show 

the money u, by the general rule, charge- never came to his hands, nor was at his 

able therewith. Ckamben v. Miuchin, disposal. 

7 Ves. 198 ; Shipbrook v. Himehinhrook, (5) See, the case continued, pott, c 

16 Ves. 479 ; Croisc v. Smm, 7 East. 357, p. 286. 
857 ; Dtfyfe v. Blake, t Sch. and Lef. . 



Lambe v: Parker. (1 ) (C. 356.) 

Mrs. Parker devised the estate in question for three lives. Lord Keeper, 
and afterwards made a lease of the same estate for three other Revocatioa of a 
lives, and the auestion.was, whether this lease. was .a revoea-wUl. 
tion of the will : 

And the Lord Keeper seemed .to be of opinion that it was 
not a revocation^ because the three lives in the lease might die 
before the testator, and then the devise should take place, but 
was ,not positive, but referred it to the judges of the King's 
Bench, by way of a case, to determine. (2) / 

It 

(1) 5. C. 2 Vcm. 495 ; 1 Eq. Ca. Ab. fore Holt, C. J., PoweU and Powvs, J. J. 
410 ; 2 Eq. Ca, Ab. 769. thev returned a certificate ^s follows : — 

(2) The case having been argued be- *' We are of opinion, that Aie devise is 

X revoked. 
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It wa« agreed Ibat where a man devbeth the fee, aud after 
mortgageth in fee, that this would not be a revocation, (3) 
because there was an equity of redemption subsisting, which 
Biay be operated upon by the will ; but in this case there is 
nothing but a mere possibility, for the lives in the will may die 
before the three lives in the lease. Et adjaumaiur, and se- 
ferred it to the judges of the King's Bench. 

fevoked, fioad the teim devued ; Irat 160 (foL edit), where the caiMe b »- 

not M to tne rerenkm ezpectuit then- ported, as deoded, oo eppea^ m Bmi. 

upon." Theie were other points in tlie rroe, 

ease, as to which the judges also certi- (3) Earl TempU ▼. DuekeuofChm^ 

iied; but as they do not appear in the ds% 3 Ves. 685; FUtgeraid m Jcmcsm- 

leport above, the reader is refened, for bet^c, Fita-Gth. tt7* 

n fall account of them, to 1 Br. P. C. 

Reg. Uh. 1704. B./tfL 263. The court, agreeing with the opinion certified bj 
the judges, (see, supf^ note S,) decreed accordingly ; and ordered that the dis- 
cission, pronounced at a foimer hearing of this cause by the Master of the RoUs» 
should be leyersed. 



(C. 356.) Oldham v. Litchfobd. (1) 

Lord Keeper. The plaintiffs bill was for an annuity of £40 per asm, which 
Statute of was given him by Litchford, the defendant's brother and tea- 
frauds. tator; the case was, that the testator was making his will, and 

amongst other things, was directing this gift to tiie plaintiff to 
be inserted in his will, and the defendant being present, de- 
sired him not to put it in his will, but said, as he was a Chris- 
tian he would take care to see it paid ; and thereupon it was 
omitted in the will. And, the plaintiff having preferred his 
[ 285 ] bill for it, it came to hearing before the Master of the Rolls, 
and he decreed the payment of it, and that it should be 
charged upon the real estate ; and now upon appeal it came 
before the Lord Keeper, and it was insisted for the defendant, 
that there being a will in writing, since the statute of frauds, 
&c. nothing could be part of the will but what was in writing; 
and that Ho executor or administrator should be charged upon 
any promise unless it were in writing, and that if it had been 
in the will it would have charged the defendant no fiuther than 
he had assets, and therefore it ought to have been decreed out 
of the assets only, and that there was no colour to charge it 
upon the land. 

But the Lord Keeper was of opinion, ai^d decreed, that die 
defendant shoidd pay it, and the ground he went upon was, 
that this was a fraud upon the testator and the legatee ; and 
that, notwithstanding the statute of frauds and perfuries, this 

<1} 5. C. % Vem, 506 ; 1 £q. Ca. Ab, SSl ; a Sq, Ou Ab. 44. 

court 
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court had relieved in case of a fraud, (2^ although there was 
nothing in writmg to charge the party ; as in the case where a 
mortgage deed was sealed, and the morttngee refused to seal 
the defeazance ; and he cited the case of Button and Pool, (3) Ante«CMe3M. 
immediately after the statute, where Sir H. Pool was making 
his will, and intended to raise portions for his younger chil- 
dren by felling of timber ; but his eldest son, being by, desired 
him not to cut down the timber, because it would deface the 
estate, and he would answer the value of it to his brothers and 
sisters, and thereupon he forbore to cut the timber, and died ; 
and he refusing to make good his promise. Sir R. Dutton, who 
married one of the daughters, brought his action upon the ' 
promise, and recovered ; (4) but he said he could not decree it 
a charge upon the land ; but the Master of the Rolls being in 
court, said the reason he went upon to charge the land was, 
because the maintenance of a poor scholar was a charity, and 
was within the statute of 43 Ebz. (5) of charitable uses, and it 
might amount to an appointment within that statute. 

(9) JUmlocvte ▼. MmxtteUp 1 P. Wnu, fiiTor of denns to the wuTCTades, in 

6S0. trust for the maintenaiice of poor icho;- 

(3) 1 Ventr. 318 ; T. Jones, lOS ; $ lars ; but affords no grooncl for declar- 
Lev. f 10. ing « mere constmctiTe trust for an indi- 

(4) This equitable doctrine is, now, Tidoal scholar to be a lien upon real 
liillj established ; see, authorities cited estate, under the circunutances, as re- 
amtet c, 37, p. 35, note S. ported and as stated in Beg, lAb, from 

(5) Cap. 4 ; but since the statute of which it does not even appear that, had 
mortmain, (9 Geo. f, c 36.) this argu- the annuity been actually inserted in the 
ment could not be hield ; the last cited will, it was the testator's intention to 
stotnte doei, indeed, contain aprooiio in have charged it on his land. 

Reg.IMh 1704. B./oL 486. At the rehearing, the court did not thmk fit to 
charge the defiendanrs real estate with the payneot of the said £40 per mmmm^ 
and, therefore, ordered so much of the fonner decree as charged the said real esUte 
to be discharged ; but ordered that the defendant should pay the quarter's bill 
which was due to the plamtiff's tator for the maiutenanoe of the plaintiff at the uni- 
ipcraty al the time of the testator's death, and also the sud annuity of £40 per «»- 
fittRi to the pluntiff'bj quarterly payments, according to the fonner decree, without 
taking any account oil assets of the testator. 

^ ' [ 286 ] 

Fellows v. Owen and Mitchell, and his Wife and (C. 357.) 
Children.O) 

The defendant Mitchel married the plaintiff's sister^ and by Lord Keeper, 
the marriage agreement <£2,0(X) was to be deposited in the Trusteesslve a 
hands of the defendant Owen and the plaintiff Fellows, to b« J^*J^P*' 
laid out in a purchase, and in the mean time to be placed out insoi^f"^^^ 
at interest, in trust for the defendant Mitchel and his wife and Ante, Case 354, 
children : according to the pyrport of the said agreement, the [^ ^' 7^*^ 
^9,000 was paid, and the plaintiff Fellows and the defendant ^^ j 

(1) 5. C. IP. Wms. 81 i $ VerD.504,515. 

X 2 Owen 
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Owen joined in a receipt for the whole «£2»000; but tbe 
plaintitt received <£ 1,000, and the defendant Owen the other 
«£ 1,000, and now the defendant Owen being become insol- 
vent, the plaintiff preferred his bill, that upon payment of the 
<£ 1,000 only, which he received, he might be discharged of 
the trust. 

It was insisted for the defendant Mitchel, that the plaintiff 
having joined in the receipt for the whole £2,000, although 
he actually received but ttl,000, yet he ought to be answer- 
able for the whole. And this was the only point in question: 
and a case was cited between Murrell and Pitt, where upon 
a reference to the master to state the case, it appeared to be, 
that two executors having acted jointly in the transferring of 
East India stock, each of them ought to be answerable for 
the whole ; and it was so decreed by the Master of the Rolls, 
Feb, 5, 1704. 

The Lord Keeper took time to consider of it, and desired 
to be attended with precedents' ; but thought it a very hard 
case that a trustee should be answerable for more than he re- 
ceived, although he joined in the receipt : and it was said, 
that there were precedents where it had been held that be 
should not. Cur^ advis. vult, 
15 Norember, This cause having received no determination in the Lord 
^^^^ Keeper Wright^s time, was brought on before the Lord Keeper 

Cooper, who had been attended with precedents on both 
sides. 

The precedents produced for the plaintiff, were Hjnfton v. 
Marriot, (2) and Woodcock v. Weddall, and Foster v. lownky, 
in Cro. Car. 312, and Bridgman, 35, where it was held, that 
one trustee should not answer for the receipts of another. 

The precedents produced for the defendant, were Widnali 
V, BtQnd and Richards, where the case was, that Fulhurst de- 
[ 287 ] vised his estate to Lem and Richards in trust, for payment of 
his debts, and made them executors, and they acted in the 
trust and died, and Lem made the defendant Bond his execu- 
tor, and Richards died, and made the defendant Richards his 
executor : and at the first hearing of the cause it was decreed 
that all of them should account for the several receipts of their 
respective testators ; but upon rehearing, 20 Jan. 8 W/3. it 
appearing that the defendants' testators had acted jointly, (3) 
it was decreed that a general account should be taken, and to 
be jointly answerable for what was received. - 

Another case of Wilkiris v. Allen, 8 Dec. 3 AfuuiK Reg. 
Although Wilkins had received but the lesser part of what was 

(f ) Cited in ApUfn ▼• Brewer, Pkc. tivstoes, whicb dittiDgiiialies the cut 
in Chft. 173, which see. cited from T e principal one in d^te; 

(3) And were executors, as well as see, anu, c. 354, p. iM, note S. ^ 

received. 
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received, yet that be should be answerable for the whole which 
was received by bis co-trustee. 

Another precedent was of Murrel v. PittSf(4) before the 
Master of the Rolls, where there were two executors and co- 
trustees who had joined in the transfer of East India stock, 
and one received 106, one half of the money, and the other 
received 106, the other half; and this being stated in the 
Master's report, and coming to be heard 5 Feb. 3 Aim. Reg. 
his honour decreed that each should be answerable for the 
whole. 

But the Lord Keeper said, the precedents being both ways, 
he had no rule to go by, but to follow those which went upon 
the most solid reasons ; and here it being agreed on all hands, 
that the plaintiff Fellows had only one Jialf of the money, and 
that by the consent of the defendant Mitchel, and there being 
no collusion, he thought it very hard, that a trustee, who acted 
honestly, should be charged for more than he actually received, 
and ought not to be charged with the receipts of his co-trus- 
tee; (5) and thereupon decreed, that upon payment of his 
^1,000 and interest, he should be discharged, and not an- 
swerable for what was received by Owen. 

(4) t Vem. 570 ; but, in this caae, adinitted doctrine m to co-tnistee* : see, 
the trustees were acting as executors. onte, p. 284, note 9L 

(5) And such seems to be, now, the 

Big. lib. 1705. A. foL 71. The court declared, that the plaintiiF oug^t to be 
discharged of the trust upon payment of the £l,000 received hj him, and such in- 
terest or profits as he had made thereof } and the plaintiff was allowed hij costs op 
to the hearing. 

— — (C.357.b.) 

A PERSONAL estate was devised to A. and in case she died Lord Keeper, 
without issue, then to B. Resolved, that the devise over to ?*"j^ ****** 
B. is void, and the whole decreed to A.(l) Ante, Case 44, 

iSO. 

(1) Seej aHtt, c. 383, p. 810, and authoridcs there cited, in note, to which add 
c. 13, in Appendix. 
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(C. 358.) Best v. Stamford. (1) 

Lord Keeper. A WOMAN seised of an estate in fee, makes a lease for 500 
Term to atteod jears in trust for herself, her executors and administrators ; and 
the iDbenunce. being afterwards upon a treaty of marriage, she and her trus- 
tees assign this term in trust for the husband for life, and after 
his decease in trust for her life, and afterwards in trust for 
their children. The husband dies, and the wife surviving, and 
having no issue by her first husband, marries a second hus- 
band, and dies: and the question was between the second 
husband and the heir of the wife, who should have this term i 
For the husband it was insisted, that this was an abstracted 
term carved out of the inheritance, and declared to be in trust 
for the wife, her executors and administrators, and 80 when 
the limitations in the marriage settlement were spent, it ought 
to go to the executor or administrator of the wife, and that 
the second husband, bemg administrator to the wife, ought to 
have it. 

But per Cur, This term, in the creation of it, was a term 
attendant upon the inheritance ; for whenever a man is owner 
of the inheritance, and intitled to the trust of a term of the 
same estate, the term will be attendant upon the inheritance, 
[ 289 ] unless it be otherwise limited; and in this case, when the hus- 
band and wife are dead without issue, all the limitations in the 
marriage settlement are answered, and the residue of the term 
shall be attendant upon the inheritance : (2) and he said, in 
this case it may in some sense be said, that dsquitas sequitur 
kgem : for at law, if a term and the inheritance come into one 
hand, the term is merged, and the estate goes to the heir; so 
in equity it is in the nature of a merger, for the trust of the 
term will follow the inheritance : and he said there was no 
difference between this case and that of Holt and Holt;{S) for 
there a man having a long lease bought the inheritance in the 
name of trustees, it was held that this term was attendant upon 
the inheritance, although there was no declaration of it. And 
another case of Percival and Zouck was cited to the same pur- 
pose : indeed when a term was limited to raise £5,000 for a 

(l)&C.lSainc. 154; Free, in Chan. t. Lampbtt^ 1 Cba. Rep. 36; nU, 
95y ; 8 Vem. 5«0 ; 1 £q. C«. Ab. t74. c 77, p. 66, note 5. 

(9) Scour. Fenhoutet, 1 Br. 70 ; Cm- (3) Cited in HayUr t. RW<I, 1 P. 

pel ▼. Cirdler, 9 Ves. bit ; Huddiaioiu Wms. 374. 

daughter. 
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daughter, and -after the inherhance descended to her, and she 
made her will, and disposed of the portion during her iofancy, 
it was there held this was good enough ; and that she being 
owner of the inheritance and the term, and having a power to 
dispose of the term during her infancy, but not of the inheri- 
tance; it was in this case held, that the devise was good, and 
that, for this puniose, (4) it should be looked upon as a term 
abstracted from the inheritance. And so it was held in the Aate»CMetat. 
caae of Thomas and Kemish. 

(4) Fin-beg t. MoffhU, 18 Ves. 393. 

Reg. Lib. 1705. A,foL 97. The court was satisfied the intent was, that the tenn 
of^eara shimld attend the inheritance; and decreed, accordingly, that the defend- 
ant (the second husbanH) should deliTcr up all deeds and evideiices relating to the 
IHvniises in question, and also pav to the plaintiff the rents and profits of Uie said 
premises received bj him, the said dcfendanti since the death of bis wife. 



Sir John Wolstenholm v. Da vies. (1) ^G. 359.) 

The plaintiff having borrowed £lO0 of the defendant's tes- At ttie Rolls, 
tator upon bond^ which was procured by Williams, a scrivener Payment to • 
in the Old Bailey ; when the bond was sealed, it was delivered ^"te^S'sefsr 
to the obligee: the plaintiff paid several years interest to 3 "r/r^nd 
Williams the scrivener, and £50 part of the principal money, notes.] 
which the scrivener paid to the obligee, but the last £50 of 
the princij>al money bein^ paid to the scrivener, he broke be- 
fore he paid it to the obligee ; and the question was, whether 
Sir Jo. W. the plaintiff was to lose the money, or the obligee i 
And the Master of the Rolls said, that it was die constant rule 
of this court, that if the party, to whom the security was made, 
trusted his security in the hands of the scrivener, (2) that pay- 
ment to the scrivener was good payment, but if he took the 
security into his own keeping, payment to the scrivener would 

(1 ) S,C.t Eq. Ca. Ab. 709. text above, ma^ be had in equity, where 

(fi) But the presumption of mtboiJty drcumstaoces call for it It majr be 

iTrom the possession of the instrumeat, proper to obsenre, that, if a scrirener, 

majr be repelled by evidence that it was or other agent, has been in the habit of 

obtained by firaad, or given for some receiving Uie interest, accruing due from 

other special purpose than receiTing time to time, upon a bond : and subse- 

payment ; Paley'sLaw of Principal and fluently calls in the principal, which is 

Agent, tit : and the party who takes ouiy paid to him ; whereupon the obli- • 

property by assi^ment noro another gee sends him the bond, taking his note 

who has no authority to dispose of it, is either to deliver bark the bond, or to 

floUty of a converrion, for which trover pav the money ; then, though the agent 

ues at common law. M'Coaiftiev. Iknm, ms, so that the money never comes to 

6 East, 540. The hardship of any par- the hand of the obUgee, who gets back 

licular caae will not induce the courts of the bond, and puts it in suit ; upon a bill 

common law to rebut the strict principle, brought by the obligor to be relieved, 

Jby which such cases are, there, governed. and to have the bond delivered up ; it 



Stephmt V. ElwU, 4 Man. and Sel. 961. will be so decreed, with costs. Abblng- 
Relief, however, as vre learn from the ton t. Oraie, 1 Eq. Ca. Ab. 143« 

not 
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not be good payment, unless it could be proved that the'scri;- 
vener had authority from the party to receive it : and although 
in this case the scrivener had received the interest and part of 
the principal, and paid it to the obligee, yet that did not imply 
that he had any authority to receive it ; but as long as he paid 
it over, all was well, and any one else might have carried to 
the party as well as he ; and the plaintiff not proving that the 
scrivener had any authority from tne obligee to xeceive, he was 
forced to pay the last £50 again, although the Master of the 
Rolls declared that he thought it a very hard case. 



(C. 360.) Bbotherton «. Hett. (l) 

At the Rolls. It was held, that of equitable securities, that which is prior in 

Eqaiubie seco- time shall have the preference ; as where there is a first, second 

rities, which qqcI third mortgage, the second mortgage shall have the pre- 

preferred. ference of the third, if they are brought all before the court; 

but if the last mortgagee get the legal estate before any bill 

preferred, (2) that will have the preference of all the prior 

mortgages which have not the legal estate. 

But that which made the difficulty in this case was, that the 
first mortgagee, when the third mortgagee lent his money, had 
declared that he would, after the payment of his own money* 
stand seised of the mortgaged estate in trust for securing his 
money ; which he had not done to the second mortgagee : and 
the question was, whether this had not put the third mortgagee 
in a better condition than the second : and of this point the 
Master of the Rolls took time to consider, but seemed to be 
of opinion that this would not alter the case, because the first 
mortgagee had nothing to do with the estate, after his own 
money satisfied ; (3) but if he had joined with the mortgagor 
in transferring the mortgage for securing his own money, and 
the money of the third mortgagee, this would have altered the 
case. Cur. advisare vuU. 

(1) S. C. % Vem. 574; 1 Eq. €a. ' (S) On a rehearing, (the S8Ui Jan. 
Ab. aso. 1706,) before Cowpcr, C. S. a decree 

(f ) Or even ptndente lite, Bofntutm ▼. was made in conformity with the opinion 
Daviton, 1 Br. 6S ; Brace v. Ducheu of of the Master of the Kolls. See extract 
Marlbanmgh, 2 P. Wms. 491 ; but not from Reg. Lib. infra, 
after the suit has proceeded so far as a 
decree to account. Wortley v. Birkhead, 
3Atk.8l]. 

Reg. Lib. 1705. A.fal. 507. The court decreed, — that the mortgaged premises 
should be forthwith sold, and the mortgagees paid accordins to the priority of their 
securities ; but as it appeared that the first mortgagee had lent a further sum of 
£l»000 after he had signed the declaration of trust aforesaid, the court declared, be 
ought not to come in for payment of that sum, till after ihe third mortgagee, to 
whom he had made such declaration of trust, should be paid ; and decreed accord* 
iugly. R. L, 1706* A. foL 184. llie decree was affirmed on a rehearing. 

DE 
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Sir Charles Orby v. Dom. Mohun. (1) (C. 361.) 

The Earl of Macclesfield by a settlement of his estate limited I^rd Keeper, 
his estate to the Lord Brandon for life, remainder to Fitton ch! jlSwr. 
Oerrard, his younger brother for life, and limited a term to ' ' 
trustees, upon trust by mortgage or sale to raise £\2,000, viz. 
i^8,000 for the Lord Brandon Gerrard, and i'4,0(X) for Fitton 
Gerrard, remainder to his own right heirs, with a power to the 
Lord Brandon and Fitton Gerrard, when in possession, to let 
leases of lands usually let at the ancient and accustomed rents, 
and of other lands at the best improved rents. 

The Lord Macclesfield devised all his estate, real and per- 
sonal, to the Lord Mohun, and made him executor. 

Fitton Gerrard upon his death-bed made a lease, being in 
possession, to trustees of all his manors, messuages, lands and 
tenements, which he had any power to devise, rendering there* 
fore for the lands usually let the old and accustomed rents, and 
for the other lands, the best improved rents that could be got 
for the same. The Lord Brandon being dead, Fitton Ger- 
rard was in possession of the estate for some time* Here 
arose three questions : 

I St question. Whether the executor of Fitton Gerrard should [ 292 ] 
have any interest for the <£4,000 before the money was raised 
by mortgage or sale ? 

In that they all agreed that he ought to have interest from 
the time the money became payable, and this term for raising ^ 

it was in the nature of a mortgage or security for it ; (2) but 
for the time Fitton Gerrard was in possession of the estate no 
interest was to be paid, for the profits of the estate were in 
lieu of it. 

It was likewise agreed, that the leases of the lands, (not 
before let,) reserving the improved rents in general terms, were 

(1) & C. Gilb. Rep. in Eq. 45 ; Prec^ 6S8 ; HaU v. Carttr, t Atk. 368. See, 

in Cba. 957 ; 3 Ch. Hep. 102 ; S Vera, however, Evdyn ▼. Evelyn, % P. Wins. 

531 ; 1 Ed. Ca. Ab. 343; 16 Vin. Ab. 671, that a portion charged upon a real 

473 ; 19 Yin. Ab. 137. esUte, and directed to be raised out of 

(S) Sjmrwau ▼. Glynn, 9 Ves. 486. the rents and profits, will not carry idp 

The intention being to charge tlie pre- terest ; if no express time is mentioned 

inises with the principal nionev, that of when such portion shall be payable : 

coarse carried interest from me time it ' sretii where there is a power of sale» or 

was payable; or tlie money could not demise; posl, Append* c 15. 



be raised. Kilmury v. Cecry, 1 Salk. 



void 



i92 



fix rnntf. pascb; I70& 



void for the uncertainty^ (3) and for the difficulty it put upon 
the remainder man, of recovering his rent, because he could 
not tell what sum to bring his action for. 

But the only question was, whether such a lease would be 
good for the lands usuaUy letten, reserving the ancient and 
accustomed rents in general terms, (4) without mentioning any 
particular sum in the reservation i And here they differed in 
opinions. Holt argued that those leases were good, and pur- 
suant to the power ; for id cerium est quod certum nMi potest, 
and although no particular sum was reserved, yet that might 
easily be ascertained ; for he held that such rent as was re* 
served at the time when the power was created, (5) should be 
deemed the ancient and accustomed rent, although formerly it 
had been otherwise ; for although that is not the most ancient 
rent, yet it may properly enough be said to be the ancient rent, 
in respect to leases which should be afterwards made pursuant 
to the power : and he said he did not see any reason why it 
should not be good by using such general words in the reser- 
vation, as it was in creating the power ; for there the power 
was in general words, viz. *' reserving the ancient and accus- 
tomed rent ;" and he cited the Abbot of Strata MarcelUs 
case, (6) where the king granted tot» tanta Sf talia priviiegia, 
&c. as had been enjoyed, &c. and it was held that it was a 
good grant; and he cited 8 Co. Wkitlock^n case ; 6 Co. Sir 



J 9) See, Shannon v. Braditnet, 1 Scb. 
[ Lef. 71. 73. tiiat •' the courts have 
«« pone great lengths, to asiiat inrender- 
" ing certain what has been thas left on- 
" certain ;** and see Audley t. AvdUy, 
2 Cha. Rep. 157. 

(4) Though the tennt of the lease 
were general, yet if they had contained 
an express reference to an ascertained 
medinm of explanation, by which the 
amount of the reserved rent could be 
precisely and indisputably fixed ; such 
a lease might have been maintained as a 
good execution of the power; (Lewmm 
▼. Pigot, cited in the report of the prin- 
cipal case, in 3 Ch. Rep. J 10.) and 
would not have been open to the objec- 
tion, made in tlie present instance, that 
the rent might have fluctoalcd within 
the last twenty years, (to which length 
of time the reference, to fix the custom, 
must have extended,) and, therefore. 
Chat the principle upon which the com- 
putation ought to proceed was uncertain. 
See next note, that the dispute was, 
whether tlie medium of explauation here 
offered was the proper and certain one. 

(5) Morriee v. Anirobut, Hardr. 3t6» 
Mr. Powell, in his Treat on Pow. 549, 
observes, that where the leases, on which 
the rent has been reserved within the 
twenty years, have been sometimes with 



fines, and sometimes without ; this rule 
of Lord Holt's seems less proper than 
that held by Lord Cowper and C. /. 
Trevor : but that, under anv other dr- 
cnmstances, Lord Holt's rule b to be 
preferred ; as leading to certaintv. Of 
course, a power >to leaae, reserving the 
usual rent, may be well pursued thoug|i 
a fine is taken, if that has been the in- 
variable practice. Bight t. ThomaM, S 
Burr. 1446. It may be proper to add, 
that Audlty v. AudUy, (ubi svptii) is an 
authority only iik favour of Lord Holt's 
opinion, that the rent existing at the 
time of the creation of the power, ought 
to be esteemed that which was meant as 
the fuual rent As it does not appear, 
in that case, that any reservation^f rent 
was necessary, but &at the power might 
have been exercised by the donee, by 
granting a lease to his children, or any^ 
other object oT his favour, without re- 
serving any rent *, that decision is not 
in point as to all the terms of « qnestioo 
like the present : though, if the crite- 
rion which it proposes, for ascertaining 
what should be held the usual rent, be 
admitted ; it eoes fer toward supporting 
the opinion of the great judge who held 
that the power was well executed io Ihe 
principal case in the text 
(6) 9 Rep. f 4. 

John 
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JiJm Jfo&i's caM; Uiurd. Rep. dfl5. 5 Co. 7. Wmdhmn'9 
-case ; 5 Co. 18. And be said the execution of a power ought Pcmer con- 
ic be taken beneficially, and therefore such constructions hare >^«d 
been ahrays made as to make it effectual. (7) 6 Co. 6. StV^^^* 
Edward Cien^s case; Hob. 302; Keb.v.Lee, 10 Co. 143; 
where a covenant to stand seised iras construed a good revo- 
cation in Dttrsuance of a power. 

Lord Keeper and Trevor a^ed e etmira, diat this was not [ 
a good leascy for that this being ^ power voluntarily created 
ought to be construed strictly, and if it be not good at law, k 
aball not be aided in equity. (8) 

They agreed this reservation would have been good between 
the parties themselves (9) to the lease ; but the question was» 
whether this would be good against the remainder man? (10) 
And possibly it might be good if such a lease was made by a 
tenant in fee, so as to bind the heir ; (11) but he, tliat acts by 
▼irtue of a power, ought strictly to observe all circumstances, 
and for that they cited Montjoy*s case, 5 Co. [Sed semble a 
moVs that some opinions there are not law now.] (12) 

In construction of deeds, the intent of the parties ought to 
be considered, (13) and there is no doubt but he that created 
the power intended the remainder man should be m as .good a 



(7) To this tabject Mr. Sogdcn hn 
doYOted the Cd sect. cap. 9» rad the 
vhote 10th cap. of his Treat of Powers ; 
to which work the reader is referred for 
•o ampie davelopement, both of th« 
prindpiet andaathoritios. 

(8) AtiUp c. S96. p. SS5 ; c. S71, 
p. 195 ; the word " created," in this 
•eotencOt probably is a mistaJce of the 
printer, and we ought to read eseeuied: 
a strictly Toluntary execntion of a power 
most strictly porsoe the forms pre* 
scribed; bnt where there is a moral and 
tteritoriotts, thoagb not what the law 
terms a Taluable coosidenition, for the 
execation of a power, we have Lord 
SMon's authority, that it is " not easy 
" to- get hr wrong in equity ; being for 
** a meritorious consideration, it would 
" do, in equity, in almost anv fonn. in 
" which the intention was clearly ex» 
" pressed ; Ihoagh a court of law could 
'^not deal with it" Wykkmm t. Wyk- 
kmm, 18 Ves. 415. 

(9) Yet it seems diflicult to under- 
stand, how it could he good, even as be- 
tween the parties, nniess it were capable 
of being ascertained -, on the other hand, 
if the amount of the reserration could 
be oenamly established ; then the main 
objections, vpon which (according to 
tlie fuUer reports of the case in Gilbert, 
and Cha. Ca.) it was decided that the 
exccudon was faulty, seem to be sUb- 



stantMuy answered* Se^ bowever^ 
note 14, vt/Va* 

(10) See, Shamum t. Bnsditiwt, is. 
cited in note S, mprit, bnt see, also, 
l^(s-Ger«U t. FamotmUrge, Fits-Gib. 
S19, in which latter case the deetitoe 
here maintained by Lord Gowper and 
Trevor, C. J. is supported. Uadonbt* 
edly if-ibe tenant for tile invades the 
interest of the remainder-man, in order 



to benefit his own solely, then, the exe- 
cution of 4he power will be construed 
strictly. CdnnbeUr.Laieh,AvM.74»i 
Strmtford t. Lord AUb^raug^ 1 Ridgew. 
P. C. «84. 

(11) The diAodty suggested sufira, 
in note 9, recurs here i uideu we are 
to understand, in oontradictaon to the 
words above, that the reservation would 
be bad ; but the lease, in other respects, 
good : but see, note, 14. 

(IS) And see the high authority re- 
ferred to in note 8, that where there is 
a meritorious consideration tor the exe- 
cution of a power, equity will supply 
defective circumstances, if the intent to 
execute is manifest. See, also, Holmet 
V. CoghUl, IS Ves. S16. 

(13) Ccmberford^i cose, S RoU's ^b. 
S6t, pL 15; Pamery^.Pmrtmgtm, S 
T. R. 674 ; both which cases not only 
support the abstract principle, but apply 
it to the subject of the text— leaiing 
powers. 

condition 
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condition to Recover the rent as any other before him } (14) for 
this will put great difficulties upon the remainder-*man in case 
he be put to bring an action for the rent ; for if he mistdces 
the ancient rent ever so little, ( 15) the tenant may fence with 
him, and show that some other rent was the ancient rent, and 
be in no danger of avoiding his lease. Whereas if a certain 
rent had been reserved, the tenant could not controvert that 
M'ithout avoiding his own lease ; for if it were not the ancient 
rent, (or more,) his lease was void ; and it can never be pre- 
suoied that he would endeavour to avoid his own lease ; and 
the rent ought to be the same not only in quanti^, but of the 

" objection is, the uncertainty of tbe 
*' rent ; but I do not think it unoertaiin 
" for it is capable of being reduced te 
" a certainty. Every executory con- 
" tract must contain this species of un- 
" certainty, bat if it contain all thai 
" leads to'futare certainty » I take it to 
" be sufiicient" Lord Redesdaie was 
not called upon to declare the rale by 
which it ought to be determined what 
sbpuld be considered as mneietU asi^ 
unud rents ; bat his arguments and de- 
cision are expressly in point to show, 
that, when the role is ascertmiied, do 
difficulty which the reoiainder-maii may 
have in applying it, ought to invalidate 
the execution of a power. If this doc- 
trine be admitted, it would Tery oradi 
narrow the present question : it would, 
in fact, reduce it to the single point, 
whether the rent reserved at the time of 
the creation of the power, should, or 
should sot, be considered as the ancieni 
and usual rent? The negative was re- 
solved in the principal case, by Cowper, 
C S. and IVevor, C. J. Hok, C. J. ^u^ 
HfUumte, (See the fuller reports ID Gitt>. 
and Cha. Ca.) Lord Holf a opinion, 
though in this case overraled, seems to 
be sanctioned by the conturrence of 
Hale, C. B. in Merfic€ v. AninAnu^ cited 
suprcl, note 5. 

(td) The difliculty is, at all events, 
here stated too high: it appears from 
i2c^. lib, that the rent to be reserved 
was " the ancient and accustomed rent; 
or more i^ this last term of the power 
would, surely, facilitate drawing a de- 
claration, which would not be open to 
all the objections in the text ; and to 
whfeh the tenant, it should seem, could 
inalcc defence, only by showuxg that the 
rent reserved was less than tte ancient 
rent ; thus avoiding his own lease ; — ^the 
very measttre which, we are told in tbe 
text, ** Is not to be presumed :" and to 
which, at all events, any reservation of 
rent, however precise in its terms, must 
be equally liable. 



(14) This position cannot be shaken ; 
but does it ckarly appear how the re- 
mainder-man would be less able to avow 
a distress, or bring his action, fur a cer- 
tain rent, than his predecessor ? the dif- 
ficulties stated, whatever be their force, 
seem equally applicable to the first 
tenant for life as to the remainder-man, 
to whom the rent-rolls and other muni- 
ments of the estate would devolve, to- 
gether with the Und. It would, how- 
ever, be suggesting a partial view of the 
subject, not to oner to the reader's at- 
tention - Lord Cowper's distinction on 
this head ; (as reported m 5 Cha. Ca. 
133.) His Lordship held that a reser- 
vation of rent,' in tM terms under con- 
sideration, would not be void as agauist 
the party sranting the lease, because it 
might, peraaps, be recovered ; but tlwt 
a remainder-man could not be boand bv 
a lease, the reservation in which, though 
not uncertain absolutely, was notabM^ 
lutelv and perfectly certam. In weigh- 
ing this distinction, it will be proper to 
pat in the opposite scale. Lord Redes- 
dale's observations in Skatmcn v. Brod- 
etrtet, uH tuprk ; we there read as fol- 
lows : — " An objection has been raised 
" from the uncertainty which the remain- 
•< der-man would be under with respect 
" to the tenure of the estate. Unques- 
" tionably this is a serious consideration, 
" but it applies to many of the cases on 
^* jointuring powers ; especially as to 
'* the lands charged, and the extent to 
*' which tliey were bound. But the 
" courts have gone great lengths to assut 
" in rendering certain what has been 
" thus left uncertain. There are cases 
" of contracts to make a jomtare where 
" it was impossible for the reroainder- 
** man to know how far the estate was 
" bound without filing a bUU" The 
reader will recollect, that, altlwugh Lord 
Redesdale illustrated his argument by a 
reference to jointuring powers, the sub- 
ject on which he was deciding was, like 
the present, the execution of a leasing 
poi%er. His lordship added, " Another 



same 
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same quality, and recoverable by the same remedy. (16) And 
the execution of a power ought not to be in the words creating 
the power ; for suppose the power had durected the leases to 
be made under the same covenants, sure it would not have been 
good to make a lease generally, saying under the same cove- 
nants, without inserting any covenant ; or suppose the same 
had been upon an alternative, reserving one or the other of two 
things, it could not have been a jB^ood execution of it, to have 
reserved it so in the lease, but it must have been reduced to 
one of them; and as to the case of Levistan and Ptg;go/,(17) 
which was cited by the other side, where a lease was made, 
reserving twenty shillings per acre, they agreed that was good 
enough, because there by admeasurement it was reduced to a 
mathematical certainty; and on this side were cited Cro. 
[Eliz.] 340; Owen v. Ap-Rice,(\8) Winte/s case. Dyer, 
[306, b-] 5 Co. [55.] Kmghf^ case. 
Decreed that the leases were void. (19) 

(16) See, bowerer, that a power di- (19) Affinned, on appeal, in Dmr. 
rectiiig a yearly rent to be reserved* Prac. 9Ui Mar. 17t6. See, 5 Br. P. C. 
maj be well eiecuted by reserving a S4tf, (IbL edit) Jonm. H. of L. vol. 
rent payable half-yearly : Doi t. WUaon, S3» p. 64u But as the decree had been 
5 Bamw. and Aid. 381 ; in thiit case it acquiesced in for more than twenty 
was objected, witbont effect, that, if the years, before any appeal was brought, 
lessor died dnrine the second half of any during which time securities had Iwen 
year, the remainder-man would lose half made and accepted, under the sanction 
a year's rent of the decree, for debts and marriage 
^17) 9 Ch. Rep. 110. portions, by persons not parties to that 
(18) Cro. Car. 95 : Hetl. tO, report- suit, wlio would have been very great 
cd ; 9 Keb. 380, dted, witli the addi- sufferers had the decree been reversed ; 
tion of an important circumstance, that consideiation, probably, had tome 
which renders it an authority but imper- weight. It ought not, however, to be 
fectly in pomt to the present case. In omitted, that the opinions of the Judges 
Owen V. Ap-BJice, there wu a power were heard, as to the validity of the 
given to lease four manors, reserving the leases : and that the majority of tliem 
accustomed rent The four manors had held the power not to have been well 
always been included in one demise; eiecuted. The decree, therefore, so 
and a single consolidated rent reserved affirmed, must be considered as a bind- 
out of the whole. In the execurion of ing authority, at least in cases precisely 
fhe power, three onlv of the manors the same : where the dreumstances are 
were demised; and, it is obvious, no distinguishable, even slightly, it may 
■ndent rent could be averred with cer- demand most serious attention whether 
ttf nty to have been paid for the lands the recorded opinions (before alluded 
thus separately let ; unless the rent had to,) of such Judges as Lords Holt, Hale, 
been determined by quantity, and at a and Redesdale, do, or do not, authorise 
price per acre ; and, even tlien, the fiiir- inferences differing from the present de- 
ness of an average price might have been termination, 
destroyed, by omitting, or including, in 
the lease, the best, or the worst, land. 

Ueg. Uh. 1705. B.fuL 313. The court dedared, that as to the £4,000, the 
same did become due to tiie said Fitton upon the death of Earl Charles, the fother; 
and that the estate was ui nature of a pledee for payment thereof, and that the same 
ought to carry interest from the death of Eari Charles the fother, until the estate 
charged therewith came to Earl Fitton, and during the time he continued in pos- 
session of the estate, the £4,000 charged thereon was not to carry interest ; but 
finom die time of his death interest was again to run. And as to the leases in ques- 
tion made by Earl Fitton, the court dedared, that the same were not good» and as 
to the said leases dismissed the phuntiff's bill. 
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(C. 1.) 



An origiiial trust is aot barred by the statute of limitatioiis; (1) TimSfion. 
but for other actions, which are within the statute^ there is no > 
remedy in equity. Mar^ 120^ Et cest difference jeo atLdivi^^ 301 ] 
devant* 

(1) Ante, c. SOl and fOt. p. 156. add " ChdmondeUy t. CUsOm^ % Jac 
Bat see the references in note S, to the aud Walk. 16S. et Mf. pof • 
first of these cited cases; to whidi 

-^^ (C. 2.) 

A MAN binds himself and his heirs» See. in an obli^tion; if Heir, 
the heir be sued« and the executor have assets, the heir may be f^^'. 
relieved here against the executor. (1) 

(l)i««e,cfi66» p.l8Q»oolettaiMlS;aS7B(c)p»iOft. 



McA.l673. (C.3.) 

A. HATH three daughters, and deviseth them «£dOO a-piece. Devise, 
to be paid at the ase of twenty-one years, or day of mar- 
riage, which should first happen, and if either of them should 
die before the said times, then her portion to be equally di- 
vided between the survivors; the eldest marries and hath her 
portion, and dies leaving issue ; the youngest dies before she 
either is married, or attains the said age of twenty-one ; the 
second survives* 

Thequestionwas, whether the second, survivinff, should have [ 302 ] 
all the portion of the youngest, or whether the (»ildren of the 
eldest should have a share? 

Resolved 
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Resolved ^)^ Ellis, Wyndham, and Dom* Cancellar*, that 
the second sister should have the whole ;(1) and though it was 
objected, that the words (equally to be divided) did imply that 
they should be sharers, yet that is to be understood reddendo 
singula singulis in case two of them had survived. 

(1) MUiom T. Awdrf, .5 Vcb. 468. constnicd to mean *' others/* so aa to 

But see, Wiimot v. Wihnot, 8 Ves. If ; give a Tested interest, descendible to 

Bathw T. StUter, 17 Ves. 48f , that the lepreaenlatives. 
word " surrifors/' has been frequently 

(C. 4.) — - 

Release b;^ Mr. Wentworth of Lincoln's Inn, being to release his interest 
fraudoroustake. Jq ^ parcel of land, the release was so penned that it extended 
to release his interest in almost <£2,000 per annum, which he 
did not intend ; and he had relief.in chancery. (I) 

(1) To rectify mistakes is the peon- strument soobtiuned ; yet this is one of 

liar province of the court of chancery ; the most ancient heads of equitable ja- 

Finch T. Finch, 1 Ves. jun. 645 ; and risdiction ; where the remedy is, in 

though courts of common law have a many cases, more effectual than can be 
concurrent jurisdiction, where fraud in ' had At law. Pithett ▼. Loggon, 14 Ves. 

obtaming a deed is clearly established ; 234; Ante, c. tf6, p. 175. 
and will relieve by making void an in- 



(C. 5.) Chbeke and The Lord Lisle. (1) HUl. 1673. 

Post, Case 10. Upon the marriage of the plaintiff with the daughter of the 
[S. a con- defendant^ it was agreed by articles under hand and seal, that 
linued.] ^j^^ plaintiff should have £AfiQO, to be paid in this manner, 

viz. <£ 1,600 presently, and £9,,5QO within six months after he 
had made a jointure of <£800 per annum, (which by the articles 
he was to do within the space of four years,) and itwa^ likewise 
agreed, that if her husband died before the money paid,, then 
it was to be paid to the wife. It fell out, that she died within 
a month after she was married, ihe jointure not being paid 
according to the articles. The question was, (seeing that 
the law was against the plaintiff,) the jointure not being 
made, and he not being to have the portion till after the 
jointure made, whether here were any circumstances of weight 
enough to prevail for a decree to enforce the defendant to pay 
this money, bein^ in strictness of law not bound to pay it, and 
the wife dying so suddenly after marriage? Curia advisarevult, 

(1) 5.C.'Rep. iimp, Fitich98, *aiid see the case, on a trial at law, in ejectmenf ; 
tKeb.794. 

By R^. Lift. 1^72. A.foL ^3, 44S, it appears, that this cause was set down for 
hearmg on the 15th April; and that on the 9th of Maj the plaintiff was ordered to 
make his election to proceed either at common law, or in equity. By Reg*^lJ^» 

1673, 
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1675, foL 199, 53S, 578, we learn that a cross bill had been filed^ and that both 
causes were on the S6th January direcled to be heard together ; and the depositions 
taken in one to be used in the otheir : that on the 5lst of January the cause came 
on to he heard, when, it appearing tiuit the question depended chiefly on the ar- 

. tides of agreement, entered into in contemplation of the marriage of the plaintiff 

, with the daughter of the defendant; a case was ordered to be drawn up ; on which 
the Lord Keeper might (if he saw cause) consult some of the judges. On the f7th 
of June the cause again came on before the Lord Keeper, assisted by Railnford, J. 
when the fi^ts proved, substantiaUy, agree with the report ; and the court waa fully 
satisfied, and did declare, that if the plaintiff had made his contract and bargain 
with the defendant for £4,000 portion in such manner as that it would have bound 

' the defendant at biw; this court would not have hindered the plaintiff from taking 
the utmost benefit of that contract at law, though his wife had died the next day 
after the marriage ; but since the plaintiff, who began at law on an action of co- 
venant, finds that he cannot succeed at law, this court sees no reason to mend the 
plaintiff's bargain in equity ; it not being alleged even, that the aiticles wete mis- 
penned, or drawn up contrary to the intention of the parties. And the said articles, 
by express contrsct, make the settlement a precedent condition to the payment of 
the £^,500, which cannot be discharged in equity : or if it were lawful in some 
cases, and under special circumstances, for a court of equity to expound a deed 
otherwise than the terms seem to iaport; yet that ought never to be done but * 

where it is to avoid an extremity. The court further observed, that the articles 
contained an express covenant, that if the plaintiff had died before the money 
paid, his wife was to receive the money ; but there was no covenant that if the wire , 

died before the settlement was made the money should be paid to the plaintiff; 
which showed it was not intended. Wherefore the court (Rainsford, J. concurring) 

• ordered the bill to stand absolutely dismissed. 



(C. 6.) 

If a portion be given to a daughter, provided she marry with Consent 
the consent of A. &c« this.is but in terrorem, unless it be given 
over,(l) if she do marry without such consent. 

(1) Ante, c 9, p. 10, and references there given. 

-••^ [ 303 ] 

(C. 7.) 
MoBTGAGoB and mortgagee; the mortgagor died/ and the Assets ai heir. 
heir of the mortgagor and mortgagee join in a sale of those 
lands. Qu. whether the money that comes to the hands of 
the heir by this sale shall be assets to charge him in equity I 
And per Finch, Lord Keeper, it shall not, no more than he 
shall be charged at law after alienation bondJide.{\) 

(1) The reader will reooHect, that, released, frandnlenthr as against credU 

this decision was made three years tors, the court of chancery will follow 

prior to the statute of frauds and per- the monev. ilnte, c. ISO, p. 115. and 

juries (99 Cha. C, c. S.) Since the sta- notes. Tbe prindpal case is, no doubt, 

tute there can be no doubt that an the same reported in S Keb. 507, under 

equity of redemption is asseto in the the title of Fremman v. TmfUr, 
hands of the heir ; and if aliened or 



rwH. 
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(C. 8.) Trin. 1674. 

Mortgage A. MORTGAOEs to B. for Security of <£500, the interest runs 
interest qq fQf seven years unpaid, so that the money due to the mort- 

. gagee is then <£710; then the mortgagee, upon receipt of this 
x710 from J. S. assigns this mortgage to him. Resolved 
per Finch, Lord Keeper, that J. S. shall not reckon interest for 
c£710 from the time of the assignment, but only for the JCSOO 
which was the original principal; (1) for if that should be al- 
lowed, by that means the mortgagee might assign over every 
six months, and by that device have interest upon interest. 



(1) ^iite, c S4, p. ao ; c. 146, p. If7 ; c f 90, p. fl7, and ootei. 



(C. 9.) 



ntliet. A BILL was exhibited for tithes, and the jurisdiction of the 

court demurred to ; but the demurrer overruled, and the de- 
fendant ordered to answer.(l) And it was said by Finch, 
Lord Keeper, that the court of excheouer did not hold plea 
by English bill until the statute of 33 H. 8. 39.. 

(1) ^Mte, c. t9» p. 87. 



(C. 10 .) Chbbkb V. Lord Lisle. 

Portion bon- Cheekb married the daughter of the Lord Lisle, and upon 
ditiomii. the marriage it was agreed by articles, that he should have 

Ante, Catfe5. £i^Q(X) in hand, and that he should within the space of four 
years settle £4O0 per annum upon her and h^r chddren, more 
than he had done upon the marriage, and upon such settlement 
made he should have <£2,500 more ; the marriage took effect, 
but the lady died within a month after marriage. The ques- 
tion was, whether or no he should have the <£2,500, for he 
had four years time to make the settlement, and there was no 
default in him, but he was prevented by the act of God. 
[ 304 ] It was held by the Lord Keeper and Justice Rainsford, that 
he should not have it. 

For first it was agreed he had no remedy at law, the condi- 
tion not being performed ; and so the question was, whether 
here was any inducement for equity i and it was held diat 
there was not; and so the plaintifi's bill dismissed.(l) 

(1) AfOe, c 38, p. 36; c 64, p. 58, and notei. The princip«l cue b dted 
in r<niiiui€ii Ti JSem/a 1 Vera. 69. 
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Lady Tyrrell's Case.(I) (C. 11.) [ 

The €886 was : Sir Toby Tyrrell died, having hia daoghter'a No«c 

portion left her by her grandfather in bis handa ;. his lady had 

several jewek, some whereof she had before marriage, othersf 

were bought by her with her own money« as she pretended, 

during the coverture; Sir Toby allowing her a yearly sum for 

her own expenses, out of which she saved money to purchase 

thoflte jewels. The question was, whether those jewels should 

be liable to make good the daughter's portion, or whether the 

lady should have them as paraphernalia? and it was ruled byFtottpheraaUiu 

the Lord Keeper Finch, that if there was not sufficient for 

payment of debts, (2) the wife should have no paraphernalia ; 

for it is not fit she should shine in Jewels, and the creditors in 

the mean time to starve; and he said, if the wife should in this 

case have the jewels, and her daughter want bread, this would 

be to turn the children's bread into stones. (3) 

And as to the point of buying them vidth her own money, Aisnvny. 
that should make no difference, (4) so long as the husband and ^^<^°»'^ 
wife do cohabit ; for if the wife out of her good housewifery 
do save any thing out of it; this will be the nusband's estate, 
and he shall reap the benefit of his wife's frugality ; and he 
said, the reason of it is, because when the husband agrees to 
allow his wife a certain shm yearly, the end of this agreement 
is, that she may be provided with clothes and other neces- 
saries, and whatsoever is saved out of this redounds to the 
husband. 

But if there be a separation, and the wife hath a separate 
maintenance, there whatsoever she saves shall be for her own 
particular use ; and so it was ruled by my Lord Coventry in 
Sir Arthur Gorge's case; (5) and the reason there is, because, 
when the wife nves from her husband, she is not capable of 
contracting debts upon him, 8u:.(6) 

And he said he never knew any paraphernalia allowed, 
but where th^ parQr was noble either by birth or marriage. (7) 

(1) S. C. S £q. Ca. Ab. 155. Cha. 64 -, WUUon v. Pack, uhi tujnii ; 

(S) WUtMtm T. Pack, Pnc in Cha. Slannmg r, StyU, 5 P. Wms. 558; 

f9ri Campion v. CaUath 17 Ves. 875. Waiter t. Hodge, 9 Swaiut. 106, bv 

(5) But had the daughter's claim to a which this part of the Lord Keepers 

provision rested on the will of her father* opinion seerosj effectually, overruled, 
the widow's title must have been pre- ^5^ 1 Cha. Rep. 125 ; 1 Cha. Ca.118. 

ferred : for, although bona farapkenuiUa (6) To support the generality of this 

are liable to the husband s debts, and position, it must be assumed that the 

maj be disposed of by him, during his separate maintenance is sufficient for all 

lifetime ; they are not devisable by him. necessary purposes ; that it is regularly 

Tlppm^ ▼• Tipping, 1 P. Wms./7S9; paid; and the trSdesmen with whom 

SneUon v. Cirbetf S Atk. 569; see, the wife deals have notice of it HoUr. 

also, Offley t. Offley, Prec. in Cha. 27 ; Brim, 4 Bam. and Aid. S54 ; Nurte t. 

Northey v. Kort&y, t Atk. 78 ; Grdham Craig, S New Rep. 15t ; Todd v. Stoke$, 

T. Londonderry, 5 Atk. 594 ; 1 SauL 116. 

(4) But, see, ante, c 75, p. 64, and (7) But tee the four first cases dted 

note ; also, Herbert t. Herbert, Prec. In in note 5. 

T 2 And 
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Tnial resnlting. 



And whereas in this oase^ the daughter's portion being 
charged upon the father's land, she, at the request of her 
father, had released her interest in the laud, to the intent that 
he might be enabled to make a clear settlement thereof upon 
his son, it was declared by the Lord Keeper, that if this were 
done by the daughter without any consideration, there would 
be a resulting trust in the father, whereby he should be charge- 
able to the daughter for so much money. (8) 



(8) It is a leading rale in courts of 
eqaitj, that '* he who bargains in mat- 
" ter of advantage with a person plac- 
" ing confidence in him, is bound to 
" show, that a reasonable use has b^en 
" made of that confidence ;" per Lord 



Eldon, C. in GtAson ▼. Je^a, 6 Vet. S78 ; 
and, see, SaUthorp v. Burgeu, 1 Vcs. 
jun. 9f , that where the consideration of 
a deed is only five shillings, a resulting 
trust arises for the grantor. 



(C. 12.) HiCKsoN V. WiTHAM.(l) Pasch. 1675. 

The case was: a man that had several creditors makes his 
will, and recites, that for the payment of his legacies and 
debts he devises such lands to his executors, then he gives 
,£800 to his wife, and .£800 to his [eldest son,] &c. and says^ 
'' that his will is, that these several sums of money should be 
paid out of money raised upon the sale of his land ;" and the 
Debu. value of the land falling short of the debts and legacies, the 

Legacies. question was, whether the debts and legacies should equally 

be paid, or whether the debts should be first paid ? (2) 

And it was held by Finch, Lord Keeper, that in this case 
the debts should be first paid ; and he took a difference, where 
lands were conveyed by deed in trust for the payment of debts 
and legacies, there they should go pari passu, and should have 
Assets. proportionable satisfaction, and the debts should have no pre- 

ference ; but where lands were devised to an executor for the 
payment of debts and legacies, this shall be intended that he 



(1) 5. C. 1 Cha. Ca. S48; Rep. temp. 
Finch, 195; ft Eq. Ca. Ab. 369. 
(f ) The reader will observe, that this 

Jiuestion was made eighteen years be- 
ore the stat of fraudulent devises ; (S 
Gutielra. et Mar., c 14.) since that 
act, a doubt could not exist, where tlie 
charge is, as in the present case, bj 
will. See, anU, c 54, p. 49 ; c. 136, 
p. 191, note 4 ; c^ 339, p. 270. It 
seems, also, difficult to belieTC, that it 
would be practicable, in the present 
day, to support the distinction here 
taken by Lord Nottingham, even if the 
charge were by deed of trust The 
lands being once subjected (though not 
.by will) to the payment of debto and 



legacies ; it should seem most accordant 
to modem principles to presume, that it 
was the intention these demands should 
be paid according to their several de- 
grees, and with a due observance of the 
usual and equitable rules of preference : 
a different intention, however distinctly 
expressed, could hardlv avail ; the lesa* 
des must, ex vi termini, be grrca by 
will ; to this extent, therefore, the tes- 
tator must have retained a disposing 
power over the lands, or a charge to 
arise thereout, which, it is supposed, 
tnust bring the ease within the purview, 
and indeed the very words,ot the se- 
cond lectioa of the llttate dtsd. 

shaU 
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shall have them as assets ; because the testator shall - not be 
supposed, without express words, to be so unconscionable, as 
to give his estate in legacies, and leave his debts unpaid. But 
if he devises lands for the payment of legacies only, this shall 
not be liable to debts, because it was in die power of the tes- 
tator to dispose of it under what conditions and to what pur- 
poses he pleased ; (3) and if he would make so unconscionable 
a will, he said he would not make a better will for him. And 
he agreed farther, that if so be he had devised that his lega- TMIm. 
cies should be first satisfied, and that then the remainder of 
the profits should go to the satisfaction of his debts, that then ]>g>ciei. 
the legatees should be served before the creditors ; but the 
naming of legacies first (as to say legacies and debts) gives no 
preference : but here his intention being apparently to provide [ 306 ] 
for his debts and legacies, though the legacies are specified. Assets. 
and his desire that they should be satisfied, yet it shall be 
intended in course of law, and in that way which was most con- 
scionable for the testator. 

But here he said, that there being a provision for the pay- 
ment of his debts, there should be no difference between 
bonds and debts upon [simple] contract ; (4) but they should 
be equally satisfied; for being just debts, there should not be 
that difference betwixt them upon a nice^ of law, that some 
should have all, and others none. 

And it was agreed by them all, that if a man devises lands 
to his executors for the payment of his debts and legacies 
generally, that it shall be assets, and debts must have the pre- 
ference, according to the rules of law. 

(3) Not so, of course, since the sta« (4) Kidney ▼• Couumaktr, IS Ves. 

tote of fnudulent deriaes. 154. 

Reg. lAb. KS74. A. foL flO. 4t9. 49S. On the SSd of Jmasry Uus cause was 
set'down to be heard ; and on the 18th of February a decree was pronounced -, 
but eiecution thereof stayed, on the petition of the defendants, who undertook to 
produce precedents of contrary resolutions. On the 11th of May the cause was 
again brought on, wjien the order made on the former hearing was confinned, 
whereby the will was established, and the trusts thereof decreed to be perfonned ; 
and that the monies arising by sale of the lands, and the rents and profits thereof 
till sold, should be appli^ in payment of debts in the first place : and after the 
4lebt9 were discharged, in satisfaction of the legacies ; but if the estate should not 
be enough for tlie lull payment of all the debts, they were to be paid in equal pro- 
portion, and without distinction. 



Wabman 17. Seaman. (1) Mich. 1675. (C. 13.) 

A LEASE for 100 years was assigned over by Tho. Warman Trust of a term 
and Julian his sister, to one Penrose and Warman, upon this ^ y^*^ 

(1) 5. C. 9 Keb. 544; Kep. temp. Finch, f79 ; S Ch.Ca. S09. 

trust. 
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inxst, that they should permit the said Julian to take the pro* 
fits during her natural life ; and after her decease, that then 
they should upon reasonable request assign over all their right, 
title and interest unto the issue of Julian ; and for default of 
'such issue, then that they should upon request assign over all 
their right, &c. to Tho. Warman, his executors, &c. 

Julian dies« leaving issue, the issue dies ; Tho. Warman re- 
quests the trustees to assign to him, and they refuse. 

The question was, whether by this limitation the issue of 
Julian had the trust of the whole term (as though it had been 
limited to the heirs of the body of Julian) and then the re- 
mainder should be void^ or whether the issue in this case - 
should be intended to have the term for life only, and so the 
remainder would be good ? 

And it was argued pro def\ that in this case the remainder 
was void ; because here it is limited that the trustees shall 
assign over all t|ieir right. Sec. to the issue ; which being in 
case of a term for years, shall carry the whole term ; and 
1 BaIL 6H. though the limitation over be for default of the issue of Julian, 
yet that is no more than what is in ordinary conveyances, 
where the remainder shall never take so long as any issue of 
the issue be in being. 

And it was alleged further, that the word issue, in this case, 
is not so much a word of limitation, as a description of the 
party who should take the whole term. 
[ 307 ] But Finch, Lord Keeper, seemed strongly to incline to the 
contrary, and relied much upon Wild*s case in- 6 Rep. -which 
he said was resolved by all the judges of England ; and the 
reason the judges went upon in that case, seems to have a 
great influence upon this ; for there they said, because it doth 
not plainly appear, that the intent of the testator was to create 
an estate-tail, which must be by putting a construction upon 
the words contrary to the law, (2) therefore they would rather 
take his intention to be such as stood with the law ; and so 
here it>4oth not appear, that the testator intended more than 
an estate for life to the issue : and although the limitarion of 
the trust is, that they should assign all their right, &c. that 
may be very well, for the issue, during his life, has all the right 
in the term, and what remains is but a contingency. 

And he said, that the ancient opinions were, that a term 
could not be devised for life, with remainders over, as Dy. 74. 
but the remainder was void ; but the Chancery was the occa- 
sion that caused the judges to alter their resolutions ; for at 
that time the Chancery used to make the devisee for life put 
in securi^,(3) that the remainder-man should have it after bis 
decease; and thereupon the judges, to prevent Chancery suits, 

(2) into, c. 84, p. 75. ($ Price ▼. Jona, Toth. ISf . 

held 
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befd snA a devise to be good, as appears by FuUwo&i'h, ^ 
Mannings and Lampett's cases in Coke's Rep. (4) 

But then there was a farther contrivance to devise a long 
term to a man and the heirs of his body in tail, with remain* 
ders over, and these remainders were always held to b^ 
naught; and that the first devisee had the whole term in him, 
to enjoy or to dispose of; (5) and if he died without any dis- 
posal, it should not go to the issue, but to his executor : and 
the reason why the judges would not permit a remainder of a 
term after such a bmitation, was, because if this had been 
tolerated, by this means a perpetuity would have been created 
of a term, which the law will not allow in case of an inherit- 
ance ; and there would be no means to bar such a remainder, 
were it good, because the termor could not be a tenant to a. 
pracipe to suffer any recovery. And as the iudges condemned 
such remainders limited out of a term, though it were by a, 
devise ; so the Chancery hath always refused to allow of such 
a limitation of a trust of a term ; (6) for although a term may 
be conveyed in trust for several persons successively (7) for 
their lives, as was held in one Opey's case, yet if it be once 
limited in trust in tail, all remainders over are void ; and the 
trustees are bound, upon request, to convey over all to the [ 308 ] 
cestui que trust in tail ; and if he dies, the trust shall not be 
for the issue in tail, but for his executors, (8) come semble. 

And so he said here, since the words will bear a construof 
tion, whereby the remainder may stand, as well as such a 
one as destroys it, why should we not rather put such a con- 
struction upon them as preserves the remainder, than such a 
one as destroys it f 

But the case was not determined : but Mr. Justice Rains- 
ford, who then sat with the Lord Keeper, and the Master of 
the Rolls, were to be attended with the declaration of the 
trust, and to consider of the case. (9) 

And it was held, that if a lease for years be made without 
any consideration, there will be a resulting trust to the lessor; 
^ut if there be any consideration, there can be no resulting Trastretalting. 
trust. Ante, CmcU. 

(4) 4 Rep. 64 ; 8 Rep. 94 ; 10 Rep. case on tiie doctrine of perpetoidet, re- 

46 ; lee next caae. ported 3 Cb. Ca. 14. et M9.) Lord Not- 

{5) Lyon ▼. Mitchell, 1 Mad. 475; tioghani exhaosted the subject; and 

ante, c. 283, p. tlO ; c. 367, b., p. f 87. modified the rule to which he liere ac- 

(6) Ante, c. 108, p. 98, and refer- ceded, by esUblisbin^, upon foundations 
enoes. which have never since been sbaiten, 

(7) Thelluun ▼. Woodford, 1 New. that by way of executory devise or 
Rep. 385. * splinging trust, a trust of a term may be 

(8) WilUami v. JekyU, S Ves. sen. hmited in tail, with remainder over, pro- 
685. vided such remainder most necessarily 

(9) See the extract from the Re^ster's take effect, if at all, dorin^ a life, or 
Book. Six years subsequently, in the lives, in being at tlie creation of tlie 
Duke of Sorfolk*» case, (the leading trus^ See, mile, c. 212, p. 166. 

Reg' 
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Rtf. LSh. Ifir4. B. fiL td9. 650. 665. On the S3d of Jane it was ordcfed lUt 

the pTaintiff thould be at liberty to use depositions taken in a former came touching 
the matters and lands in question : and also to prodooe witnesses at the hearing, to 
prove deeds and conies of records, leaving tlie other side to their jost exoeptioiis. 
On the 6th, 8th and 15lh of July the causa was heard before Lord Keeper Finch : 
and on the (9th of July set down for a rehearing. By Reg, Lib. 1675. B. fol. 41. 
53. S<S. we learn, that on the 6th of November the cause was brought on liefore 
the Lord Keeper, the Master of the Rolls, and Rainsford, J., when the two latter 
judges were deiired hy the Lord Keeper to consider the cause and fumbh him with 
their opinions ; but the Master of the Rolls falling sicl^, Rainsford, J. alone was to 
give his opinion. On the 1st of February following the cause was agaut broogfat 
on. At the first hearing Finch, then C. S. now Lord Chancellor, declared an 
opinion that the last remainder of the trust of the term under which the plaintilT. 
ciaiiiied was good : for that, to make an entail by construction, in order to destroy 
a. remainder, would be hard. Wherefore his Lordship did decree the defendant to 
assign the premises, and account for the profits thereof, received by him, to the 
plaintiff. But, npw, Rainsford, J. haying advised with others of the judges, deli- 
vered his opinion, in writing, as follows : — '* I am of opinion, 1st, that, by the decla- 
^' ration of trust, the benefit of the whole term, unexpired, at Julian's death, did 
'f atuch and vesi in Eleanor as her issue, and not only ap esute for life ; and that 
'f upon tlie death of £leanor the yrhfilt remainder ot the term ought to go to her 
'* administrator. My reason is, because, by the express declaration of trust. It is 
f* directed that the trustees shall assign all their right and title in tlie lands in qoes- 
'f tion to the issue of Julian ; and if the trust had been executed to Eleanor in her 

V lifetime, aooordmg to the deckration of tpist, the whole residue of the term 
f would have been assigned to her ; and therefore, being vested in her, oog^t to go 
*' to her administrator. Cdly. I am of opinion, tliat the limitation of the trust over 
f to Robert, and George Wannan is void in law ; in reoard it is not to take etfect 
" but for want of issue of Julian : and this, in supposition of hw, is a perpetoal 
*' limitation. Anji I think Wildes case makes not agaipst me; there, the word 
" ^kiUren was taken to be a word of purchase ; but had Uio word been tssae, as in 
" our case, I think it would have been construed to be a word of limitaBon, and 

V not a word of purchase : it beiog ver^ lately so resol? ed, in the Exchequer 
" Chamber ; and a judgment reversed, given to the contrarv in B. R. upon the 
" authority of WiltfB case. And, in our case, to make good the lunitation to the 
f Wannansy there must be a strained construction in these two particulars, first, of 
** the estate to tlie issue pf Julian, w, that it should be only for life ; whidi b 
*' contrary to the 'trust declared : secondly, of the limitation over to the Warmans, 
" vis. that it should take effect, not, as the trust directs, for want of issue of Julian 
f* in general, (according to the extensiveoess of the word issue in the coiutmction 

V of law,) but only ^fl^r Eleanor's death. In the last place, if the limitations Co 
" the issue of Julian had been, in express words, for life of the issue ; vet the limi. 
?' tations over to the Warmans woulcf be void notwithstanding ; being, by the trast, 
" to take effect for want of issue o( Julian in general : fi>r I find, in a case in this 
f* court, hetween Pcafce and Rteve, S<d fe\^, 18 Car. (. the very poipt to be so de- 
«' termuied, by the opmton of three learned judges." The Lord Chancellor declared 
he had oonsidefed tlie above opinion, and the reasons on which it was founded, and, 
upon the irhol« m^er, yr^s fully satisfied, that the limitation in trust to the phim- 

. tiff's father is void : and that the residue of the whole term, unexpired at Julian's 
death, did attach and vest m Eleanor, and upon Eleanor's death intestate ought to 
^ to her administrator : for his Lordship said, he perceived by the certificate oC 
Rainsford, J. that the resolution in Wild'i case (on which kis Lordship wholly 
grounded his former opinion,) would not hold, if the words there had been iswc 
instead of cAiltfrm; therefore, his Lordship laid aride his former opmion delivmd 
in this cause ; and did discharge the decree thereupon pronounced, and d>d order 
the plaintiff's t>ill to be dismissed. 



Smith 
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Smith v. Ashton. (1) Mich. 1675. (C. 14.) 

A. MAKES a voluntary conveyance to the use of himself for Power apoo • 
life, &c. reserving a power to make a disposal of any part of it ▼^'"n^J •»"*- 
by viTiting under his hand and seal ; and then he makes a dis- ^^^*°^^ 
posal by will without putting to his seal. 

^ The question was, whether this were a good execution of 
his power ? And Finch, Lord Keeper, gave his opinion so- 
lemnly that it was. (2) And he cited a ^case in lx)rd Els- •Note, That at 
more's time, where a man had a feoffment to the use of him- ^^ *»™« MUd- 
self for life, with a power to make leases, &c. And in the ^ *,^JJJ;'^ J^ 
deed there was a covenant, that if livery were not made, he toWed. 
would stand seised to the uses aforesaid ; afterwards he makes 
leases, and dies without making any livery ; and the question 
was, whether or no these leases should stand good or not i 
And it was held that they should stand good (3) by virtue of 
the power; for although the power could not be executed and 
stand good out of those uses raised by virtue of the covenant 
to stand seised, according to Mildmay's case ; neither could 
they be executed by the feoffment, no livery being made ; yet, 
because it was clear that such a power was intended to the 
party, though there were a defect in the execution of the 
estate, this shall not invalidate the estates raised out of the 
power ; and so he said another case had been ruled since that, 
i^tween the Countess of Oxford (4) and the Lady Bruce, where 
the jointure of the Countess of Oxford was governed by a [ 309 j 
power, which was raised out of an estate that was not weU 
executed; and yet ruled to be good enough: and he said, 
there was no reason that there should be so strict a construc- 
tion of powers where the owner of the land (5) creates to him- 
self a particular estate, with a power under certain circum- 
stances ; for the design of those circumstances (as writing 
under hand and seal, and with two witnesses, (6) &c.) is but to 
prevent the counterfeiting of the executing or revoking of the 
power ; but where it doth appear, that it was intended the 
person should have such a power, and that estates are made 
by him in pursuance of that power, the Court of Chancery 
will not be strict in all the circumstances of executing of it ; (7) 
and he said, the resolution in WhitlocKs case, 8 Co. (where 

(1) 5. C. Rep. ttmp. Fincbi t7S ; 1 powers gtven to a stranger havmg a par- 

Cha. Ca. S63 ; 3 Keb. bbl ; 3 Salk. ticdar estate, and those reserved by Uie 

177; ] Eq.Ca. Ab. 345. owner of the fee; havine so direct a 

(f) BolA uid Afoiilf^ve's case, 3Ch. tendency to introduce diflerent deci* 

Ca. 106. sions upon the same words; is said to 

(3) Bwr^ V. BuTfh, Rep. Ump, - be completely exploded, at the present 
Fineh»29. day. See Sagd. on Pcnv. 564, (Sd edit.) 

(4) Toth. 13?. (6) Sergitmi v. Sealy, S Atk. 415. 
(5) But tliis distinction between (7) |fo2mei v. CtJ^fci/MSVes. l^lCi.. 

an 
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an estate is made for ninety-nine years, if three lives lived so 
^ , , long, in pursuance of 4i power to make leases for three lives) 
may be laughed at ; and therefore although aquitas sequitur 
tegem generally, yet sometimes lex sequitur aquitatem; and 
the judges of late have made larger constructions of nowerXB) 
as appears in Cumbetford*8 case, 2 Roll. 262. and Wakeman 
and Waker*s case he cited as resolved; but note, that it was 
then depending. Vide 1 Freem. Case 546. 

Note; That if an estate for life had been limited to a 
stranger with such a power, this disposal by will without seal 
would have been no good execution in equity, come fait tenus 
per Lord Keeper, come Bellwood dii a may. (9) 

(8) Bee last case, note 4. (9) Bot seenoteS. 

Tt^. Ub. 1675. B. foL 169. Tlie cause was first beard on the 7th of July ; 
when it appeared that Ralph Ashton, deceased, did in 1665 prepare notes in wri- 
tins by him ngodd, which he declared should be the effect of his Uot will ; nod 
which he furt£r declared were instractions for ooonsel to draw his last wiU bj, in 
form and method : which said writuig was drawn and engrossed by the directions of 
the said Ralph Ashton, though he died before it was methodically drawn into n 
willf or before he sealed snch will ; so that it had not the formality of a legal cfaaige 
or settlement, and his power was not eiactly and literally pnrsned, which by hia 
sudden death was prevented. The court ordered the plamtiff to proceed to a trial 
at hiw, upon an issue, in order to have the opinion of a jury whether the said notes 
•nd instructions were to be taken as part of the will of the said Ralph Aah^on; 
and such trial havine been duly had, against which no exceptions were taken by 
either side, and the jary having found that the sud notes and instructions were part 
cf the last will and testament of the sdd Ralph Ashton ; the cause was* on the iSth 
of November, again brought on, upon the equity reserved ; and on the 16th of 
November the Lord Keeper declared, that, the verdict having found aa aforesaii^ 
he conceived that there was a good execution of the power in equity ; noCwitb- 
standing the circumstance of a s^ bdng put thereto was wanting ; and that the 
said notes and instructions were a clear indication of the intent to execute. And 
his Lordship decreed accordingly ', but without giving costs on either ode. 



(C. 15.) Mrs. Briscoe v. The Lady Banbury. (1) 

The Lord Banbury makes a settlement upon the marriage of 
his first wife> to the use of himself for life» then to his wife 
for life, then to his issue male ; and for default of such issue, 
to trustees for 99 years, for the raising of portions for daugh- 
ters by sale, demise, or perception of the profits, &c. 
Trust for raising 1st Quest'. Whether the trustees, after the death of the 
poruons. Lady Banbury without issue male, living the lord, might «ell 

this term for raising the portions i and Finch, Chancellor, held, 
that they could not ; and so he said it had been resolved m 
the Lord Bridgman's time, in one Samuel Codrington*s cas^, 
because the sale of a reversion would be at so small a ra|e^ that 

(l) 5. C. 1 Cba. Ca. 287, and (mt§t c. 8, p. 8, both reports embracing other 
points. ' 

the 
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the heir by this means would be prejudiced inuch in bis inhe^ 
ritance. (2) 

ed Quest*. Whether, after the death of the lord md lady [ 310 ] 
M^ithout issue [male], the daughters should have interest for intemL 
their portions from the time of their death, if the portions 
were not presently raised i 

And he held they should ; (3) and though the trustees should 
be allowed convenient time for the raising the money, yet 
when it was raised, the daughters should have interest from 
the time of the death of the survivor without issue male. 

3. It was held in this case, that, if the revenue of the land 
were so small that this portion would be long a raising by 
the rents and profits of it, the daughters might exhibit Uieir 
bill in this court, and compel the trustees to a sale, but then 
the heir in remainder must be made a party ; because, if he 
will pay the money, this court will not decree a sale to the 
prejudice of his inheritance without his default. (4) 

4. Sir William Jones held, that if in this case Uie trustees, f 
before the birth of any daughter, did join with the Lord Ban- 
bury in mortgaging part of the lands so settled for raising of 
portions, this was no breach of trust, before the birth of any 
daughter. 

But in that point his lordship delivered no opinion. (5) 

(S) See, ante» c. SSf , p. 263, and note (5) " It is one thing to say, the irw 

5; c. 340, p. S71. tee woald have been well warranted in 



(3^ Ante, c. 361, p. S93, note 2. not acceding to the act; and another, 

'4) Wherever the interests of an heir . that he did wrong by acceding :" per 



at law are implicated ; the coort is on- Loid Eldon, C. in Parka r. White, 11 

willuig to take any step in a cause in his Ves. S2S, and in Moody v. Wariten, 16 

absence ; Anon. 1 Ves. jon. 29 ', Gra- Ves. 308. 
'ham V. Graham, ibid* 276. 

Beg. Ub, 1675, A./oi. 20t, 795. R. L. 1676c A.>i. 45, for eitneta fiwi wiiidi 
see, ante, c 8,.pb 8, wbehs another hearing ol this cause is. reported. 

— ^^ (C. 16.) 

Father tenant for life, remainder to the son in tail, remain- 
der to the right heirs of the son ; the son in the lifetime of the 
father makes a lease for years, and then suffers a common re- 
covery, and then dies without issue : in this case these points 
were held clearly, 

1. That when the son makes a lease for years, diis operates I«^ by tenant 
as well out of his remainder in fee, as out of bis estate-tail; "'^'' 

so that when he dies without issue, this is a good lease against 
the heir in fee; unless the issue of tenant in tail had entered 
and avoided it. (1) 

2. When tenant in tail makes a lease for years, and then 

(1) SymonJs ▼. CudmcTe, 4 Mod. 5 3 1 Salk 338 ) Carth. 258. 

suffers 
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suffelrs'a recovery,' this works by way of corroboration upon 
the lease, and makes that good. (2) 
Fimud. ' It was held in the same case, that if a man, who hatb an 

incumbrance upon an estate, encourages a purchaser, and 
conceals his incumbrance, that it shall be set aside as fraudu- 
lent. (3) 

(t) fifitfon ▼, Hudten, 1 Frcem. Rep. (3) Evtau ▼. BickneU, 6 Ves. 182 ; 

iu B. R. 36t',anU, c. 84, p. 77, n»te IX. es parte Kerr, 3 Ves. and Bea. 111. 

[ 311 ] -^.^ 

(C. 17.) 

Sutttte pleaded. STATUTE of limitations being pleaded to be made 24 Jac. was 
held to be naught ; but in another case, it being pleaded to be 
made in the one and twentieth year ^ the reign of King 
James over England, Scotland, 8cc. was held good enough ; 
they would not take notice what year of his reign over Scot- 
land it was, it being right for England. But it was agreed, 
that though this is an act that the judges shall take notice 
of, (I) being general, yet if the party takes upon him to plead 
it specially, and mistakes, it is fatal to him. 

(1) Though Uie statute itself is usually plea consists in the avennent of matter 
set forth in the plea; yet that, perhaps, necessarj to bring the case withia the 
is annecessary : the substance of the statute. Mitf. iSlO. 



(C- 18.) GiFFABD*s Case. 

2^ Upon a demurrer to a scTfa^ bill to have execution of a de^ 

cree, the defendant pleaded, that he was a purchaser without 
any notice of the decree ; and that a fine with proclamations 

t was levied, and five years passed without claim.(l) 

The question was, whether a fine with proclamations^ and 
non-claim for five years, should bar this decree ? 

And Finch, Lord Keeper, seemed to incline that it should, 
and cited a case adjudged by the Lord Chief Baron Hale, 

1 Cio. 110. between Mn Ansiow and Sir Nicholas Storton, that a trust 
should be barred by fine and five years non-claim ; and that 
the entry of the cestui que trust in the five years would not 
hinder, but he must bring his subpcma : (fi) and h^ cited a 
judgment in the common pleas, where a fine executory was 
levied, and afterwards another fine with proclamations was 

(1) Plea of convejance, fine, and imprudent to plead all these several 

non-claim, is not open to the diarge matters, where one of them would be a 

of multifariousness, as amounting only bar i Jtf itf. 936 ; see, also, arUe, c. tST, 

to (he single point of a plea of title. p. l77,note4w 

Dohle ▼. Cridland, S Br. 275. See, (2) Bovey v. Smith, 2 Cha. Ca. 126; 

however, the reasons which rend^ it ante, c* 18, p. 91 i c. 90, p. 69. 

levied 
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levied of the same lands* and five years passed ; * and then a 
scffa* being brought to have execution of the first fine, it was 
held that this sci'fa' was barred. 

And they all seemed to hold/that. any judgment for the 
land would be barred by a fine and non-claim. 

But a judgment in debt is not barred by a fine, but that the 
party may have execution when he pleaseth ; (3) but the rea- 
son of that is^ because that is merely collateral to the land ; 
and if the party releaseth all his right to the land, yet he may 
sue forth execution, but if he releaseth all demands, he cannot, 
for the execution is a kind of demand. 

The Attorney General alleged, that a use at common law 
would not be barred by a fine of the land. But the Lord 
Keeper held, though the old opinions were so, yet the latter [ 312 . ] 
opinions were contrary. (4) 

They all held, that a fine of the land doth not bar a rent (5) 
issuing out of the land ; but wherever the land goeth, it goeth 
clothed with the charge of the rent; and that no way dis- 
turbs the possesion of the land, and so is consistent with the 
fine. 

In the principal case he seemed to hold, that a decree for 
the land was barred ; (6) but he said, he would consult with 
the judges, and hear the case argued, 

(3) See Clifford v. Athley, 1 Cha. Ca. *' account, and not sach a one as pata a 
(68. " conclusion to the matters in question, 

(4) Bellew, c. 146, p. 33 ; March's •' that is still such a suit as does affect 
N. C. p. 140. " people with notice of what is doing." 

(5) Saffyn ▼. Adam, Cro. Jac. 60. Tlie case of Self v. Madox, 1 Yem. 4d9, 

(6) See the case of Salidmry r, Bagot, which, at first sight, seem.H contrary, 
as given from Lord Nottingham's MSS. may be distinguished : there, though a 
in Appendix to 2 Swanst 610. that " a decree was made not merely for an ac- 
'* fine doth bar a trust, or any other count, but ascertaining the right of the 
** right in eifuity ;" and, still more ex- plaintiff, still an option was left to the 
piessly in point. Wonky ▼. Earl tf defendant, as to which of two verv dit- 
&ar6oroi4^A, 3 Afk. 392, Uiat *' there is tinct modes of satisfaction should be 
'* no such doctrine in the court of chan- pursued : a further application to the 
" eery, that a decree made there shall court must therefore have been contera- 
** be an implied notice to a purchaser, plated as probable, at least; and it 
" after the cause is ended ; but it is the may, fairly, be considered as a case of 
" pendency of the suit that creates the litpatdau; not as a cause ended. 

'* notice : where it is only a decree to 

Reg, Ub. 1675. A,foL 50, 95, 3S8, 566, there were several defSendants, who put 
.in several pleas and (iemurrers : on the 17lh of February a case was ordered to be 
stated, upon the bill and the several defences ; but the parties could not agree as to 
the framing the case, and the cause was set down for judgment, without any case 
being drawn np ; on the S5th of February the several pleas were allowed ; hot the 
plaintiflii to be at liberty to reply ; and the defendants were to let the pJaiutiffs have 
copies of the fines pleaded by the several defendants. 

-— - (C. 19.) 

Finch seemed to hold, that an appeal would lie from the Appeals. 
Lord Mayor's court into chancery, as it doth from the grand 

sessions 
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sessions^ in Wales ;()) but it will not pnt of the exchequer,(2) 
becauae the plaintiff there comes by privilege, as the debtor to 
the king ; and all the courts in Westminster Hall are upon a 
level, and of equal antiquity. 

(1) Adrian ▼. Hmdmanh, 1 Vem. (9) Gage ▼. BuVtiky, Ridgwaj's Ca. 

442 ; Portingtan ▼. Tarboek, Und. ITT ; Ump, Hardw. S64. 
mue, c. ttr, p. 169 ; bttt tee, Mitf. ISS, 
and G^ttufMi ▼. VptUk^ fn note to 1 
Dougl. 6« 



(C. 20.) Cordeboy's Ca8E-(1) Mich. 1675. 

foreign At- CoRDEROT was indebted to Spellman, and gave him a note for 
*"**"*°*' it under his hand to pay it to him or his assigns ; Spellman 
was indebted to Hynde and Carpenter, Spellman assigns this 
note to Hynde, and Hynde shows Corderoy the note, and he 
accepts it, and promises payment of it ; afterwards Carpenter 
comes and asks him whether he owes Spellman so much 
money \ he confesses it, and by his consent. Carpenter, by a 
foreign attachment, attaches the money in his hand : and Cor- 
deroy exhibiting his bill here that he might not pay the money 
twice, and bringing the money into court, the question was, 
who should be preferred, because he had promised Hynde 
the payment of the money before it was attached in his hands i 
And by Finch, L. K. Hynde shall have the money; because 
although such a note is not assignable in law, yet it is in 
equity, when there is a valuable consideration ; (2) and Cor- 
deroy by his promise became debtor in equity to Hynde ; and 
then although the foreign attachment after lays hold of it in 
his hands, yet this shall not defeat Hynde ; for the custom 
of foreign attachments shall receive no countenance in this 
court any farther than the custom carries them; for it is a 
custom that would be void, (S) if it were not confirmed by 
act of paYliament. 
[ 313 ] But because Corderoy had suffered this foreign attachment 
to proceed against him, without seeking relief upon his en- 
gagement to pay the money to Hynde, the court left Car- 
penter at liberty to proceed against Corderoy upon the foreign 
attachment, so that by his own contrivance he was doubly 
charged. 

And it was said by King, that this promising payment, upon 
a note of. the debtor's assigned over, is not like accepting a bill 
of exchange ; for though no action of debt, or indebitatus as- 

BiU ofc^x- sun^t, mil lie upon a bill of exchange accepted, yet an action 

change. 

(1 ) 5. C. Rep. temp. Finch, t55. which local usages are to be sapported, 

(i) Jomet V. Roe, 3 T. R. 94. Knight ▼. tiahey, t Bos. and Poll. 191. 

(3) See, as to the principle upon 

upon 
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upon the case declaring per comuetudinem mercaiorum per i Freem. i4. 
guam onerabilis existit, lies well enough ; and so it was said by Style, 5ro, 
Twisden in B. R. Mich. Term. \676. 

Big. Ub. Id75. A. /b{. 154. The decree, made S7th of Norember, was that the 
nonej should be paid out of court to the defendant Hiode ; and that, as agunst 
hiiD, the bill be dismissed with costs. The defendant Carpenter, to take his rraiedj 
against Corderoy for the som recovered in the sheriff's coort : bat the said Car- 
penter was to assign the benefit of a judgment he had obtauied as against Spellman, 
to a clerk in court, in trust for Corderoy, so lar as to reimburse him what he should 
pay under the foreign attachment ; and upon Carpenter's makuig such assignment, 
the bill as against bun to be dismissed, and Carpenter's costs of that soit wlieveiR 
Corderoy is plaintiff to be paid Urn by Corderoy. 

-^ . (C. 21.) 

A MAN* that had gotten into an estate as occupant, sued for Occupancy. 
the conveyances that did belong to the estate. But by Finch, 
he shall have no aid of this court to confirm his title ; and al- 
though it be a title inlaw, yet it is intended to be remedied by 
parliament(l) 

(1) See, sut. f9 Cha. f , c 3, s. If ; 14 Geo. f , c. fO, s. 9. 

m (C.22.) 

B. 18 made executor for ten years, and afterwards C. is to be Probate, 
executor ; B. proves the will* and then the ten years expire ; 
the question was, whether C. ought to prove the will again, 
or whether he might administer without any probate ? and it 
was held by Finch, that the probate of the will by B. should 
not determine the election of C. but that he might be at 
liberty to take the executorship upon him, or refuse it ; but 
if he pleased, he might administer without any farther pro- 
bate. (I) 

(1) Wentw. Off. of £z. 13; 3 Bac. Ab. 30. 

^ (C. 23.) 

It was said by Finch, that though an executor of an executor Devastavit 
should not be charged at law(lUor a devastavit by the first 
executor, yet in equity here he snould be charged. 

(l)But the bw hat been altered in Uiis lespect by •tat4aiid 5 W.and M. c. 
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(C.24.) Pasch. 1679.(1) 

Tithes. If a man agist cattle, such as are unprofitable, and yield no 

tithe in kind, as horses, &c. there the party that taketh them 

Agjistraent. in, VIZ. the owner of the ground, (£) shall answer the parson 
the tithe, according to the rate he hath for their depasturing. (3) 
But if a man agist profitable cattle, and such as yield a tithe 
in kind, as sheep (4) that yield tithe wool, and lambs, there 
the owner of the cattle shall answer the titlies, because the 
wool and lamb in kind were due to the parson, and it is im- 
possible that the owner of the ground could pay that. This 
difference was taken by Sir Robert Sawer, and agreed per 
Cur\ 



(1) We learn from 1 Rayn. 54, that 
thb case, though reported separately, 
was onljr one point of the case nexl fol- 
lowing. 

(t) Fmcfy y, Lange, 1 Roirs Ah. 
656; Searr v. Trtn. Col. Camb, mid 
Wood, 3 Anstr. 764 ; Undenoood v. Gib- 
bon, Bunb. $ ; Fuher r. Lemon, 9 Vin. 
Ab. 38 ; Kenhav v. Ulet, GwUl. 659 ; 
see, liowever, Cm v. Smith, Gwill. 577. 

(3) Holbeche y. Whadcoeke, Ilartlr. 
184; GuObeH ▼. EvertUy, ib. 35. 

(4) See, MartkaU v. Price, 1 Roll's 
Ab. 642 ; riimer v. WHliamh 3 Anstr. 
eS9 ; Gibs. Codex, 677; Smiih v. John- 
ton, 1 Bunb. 1; Bateman ▼. AiMtrop, 
Rayner, 658 ; Hoioa ▼. CarUr, t Anst. 
501; C0toiianT.BarJlcer,GUb.£q.Rep. 
fSl ; the result seems to be, what rea- 
aonins a prim would, probably, lead 
to: mM, that, where a mixed tithe is 
payable by the owner of the fanning 
stock, a predial tithe is not due for the 
herbage, or other green food consumed 
by that stock: with this qualification, 
that the mixed tithe must be paid in the 

i parish where the stock was depas- 



tured ; or an agistment tithe will also be 
due to the parson of that parish, who, 
otherwise, might be defrauded of tithe 
altogether. EUit ▼. Saml, 1 Anstr. 341 ; 
3 Bam, Ecc. L. 47f . And this quaUfi- 
cation must itself be limited, so as not 
to iiKlttde the case of an occupier of a 
farm in one parish, who yre s critei for 
certain common of pasture on land in 
another parish, upon which sheep are 
occasionally ' agisted ; and that tithe 
wool, or other satis&ctaon, has been im- 
memorially paid to the rector of the pa- 
rish where the farm and homestall are 
situated ; in such case, the right of oom- 
mou is reputed part t^ the farm to which 
it is appendant ; and no agistment tithe 
is payable, in respect thereof, to tlie 
parson of the parish within die local 
boundaries of which the common b in- 
cluded. ElUi ▼. Fermar, GwilL lOft. 
If the right of common were en grma, 
that is, annexed to the person, not ap- 
purtenant to land, agistment tithe wodd 
be doe where the commonahle land b 
situated. lUi. 10f7, 



Itlhes. 



(C.25.) DoD V. Inoleton.(I) Mich. 1679. 

The question being, whether tithe milk should be brought 
home to the vicar, or whether he ought to send for the i 

(1) 5. C. T. lUym. f77; 1 Rayn. 54; OwiU. 5f7. 



to 
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to every parishioner, there being no custom either for the one 
or the other ? 

The barons having taken time, since the last term, to con- 
sider of this point, delivered their opinions seriatim: 

Mountague, Atkins and Gregory, were of opinion, that 
there being no custom in the case, they ought to respect the 
couveniency of the matter ; and therefore it being the usage 
in that country to bring their tithe milk, (2) and other small 
tithes, to the church-porch, they thought that the parishioners 
ought to bring their small tithes thither, it being an indif- [ 330 ] 
ferent place for that purpose, but for great tithes the parson 
ought to fetch the same. 

Kaymond was of opinion, that tithes being due by the eccle- 
siastical law, according to which law small tithes are to be 
carried home to the vicar's house, therefore he was of opinion, 
that this court ought to adjudge it so too. 

(f ) Later cases have decided, that, Doiicn w, Oliver, Bonb. 75 ; Carthe'w ▼. 

where there is no custom to the con- ISdwardt, Rayner, 449; B§dUir, Millet, 

trary, the parson roust fetch his tithe cited Gwill. 969. 
milk from the usual place of milking. 



Clifford v. Francis. (C. 26.) 

A MAN devises the surplus of his estate, after debts paid, to Charities. 
his executors, to be disposed by them to pious uses : the 
question was, whether the commissioners for charitable uses 
had power of this ? And the court took this difference : 

That when money is given to a chari^, without expressing 
what charity, there the king(]) is the disposer of the charity, 
and a bill ought to be preferred in the Attorney General's 
name for that purpose. 

But if the charity be expressed, there it is in the power of 
the commissioners for charitable uses. (2) ; 

(1) In Moggridge ▼. Tkackwell, 7 in the text. See. also, Paice v. Areh- 

Ves. 74. 86. £is case is cited ; and the bulwp of Canterhwry, 14 Ves. 972. 
decree there made, which was afterward (2) See, ante, c. 930, b., p. 262, and 

affirmed in the House of Lords, was in notes, 
conformity to the distinction laid down 



[ 298 ] 
In Scaccario. (C. 27.) 

A PROHiBraiON was prayed to the ecclesiastical court, where 
a person died intestate, and his next relation was a cousin 

z gerpian ; 
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gemum; ud tbe childrea(l) of another couBia german nuei 
for distribution. And per tot' Cur' the prohibition was graatei 
upon the new act of parliament of this king. 

(1) Bv the 7tfa wet. of the ttat of " teral reUtions after brotheiB and «•- 
distributioiu, {U tnd S3 Car. t, cap. ** ters children." Siani€y ▼. Stanlty, I 
10,) it ia provided, ** that diere be no Atk. 457 ; CarUr v. Cramley, T. Raym. 

501 ; P«tt's caao, 1 P. Wbm. t7. 



(C. 28.) Selby's Case. 

Chmchwarden. A PBOHiBiTioK was prayed to the archdeacon of Exeter, be- 
cause he proceeded to excommunicate (1) the plaintiff, for that 
iie being churchwarden refused to present a notorious delin- 

r 299 1 Quent, being admonished. And a prohibition was granted ; 
tor they are not to direct the churchwarden to present at their 
pleasure. But if one churchwarden doth reluse to present, 
he may be presented by his successor. IS Rep. 5. 

(1) See, now, stat 53 Geo. 3. c 1 17. 



(C 29J) Star v» Ellyot. Mich. 168O. 

PrioiyofSt. -^ PROHIBITION was granted to stay a suit for tithes in tbe 
John's of Jen». ecclesiastical court, upon a suggestion, that the lands were 
•aieai. pg,.^ ^f ^i^^ possessions of the priory of St. John's of Jerusa- 

lem, and so discharged by stat. 32 H. 8. And though there 
be difference of opinions in the books, yet the later judgments 
are, that they are discharged. (1) Whit tan v. Weston, Jones, 
182 ; Godb. 391 ; Latch. 89; 2 Cro. 

(i) See the different decbions col- tbe result is in conformity with the teit 
lected in note to ToUer on Tithes, 174 ; above. 



1 

(C. 30.) Newman ^ ux' v. Moore. 

GtinKoatof TfL^ plaintiff lived in Rochester diocese, and was cited into 
the diooete. . the arches, and prayed a prohibition upon the statute of 32 
H. 8, [c. 7,] after sentence there ; and the question was, whe- 
ther a prohibition should be granted after sentence in this 
case? The cases cited were 12 Co. 77; 3 Cro. 97; Rolle, 
Prohibition ; 3 Cro. Cotton's case. 

If the party be drawn ad aliud examen, a. prohibition may 

go 
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go at any time. But where the court hath conusance of the 
matter, and the party will attend and plead, and pot the party 
to charges, there he shall not have a prohibition after sen- 
tence : ( 1 ) per Windham and Charlton. Consultation granted; , 

(1) qgUy ▼. Whitehall, Bimb. 17 ; IP. Wms. 477 ^ Luth^. WOb, 1 Si& 
Gttrdmtr v. Booth, 9 Salk. 548 i Anon. SM. 

^ [ 330 ] 

Manning and Manning. Mkh. 1682. (C. 31.) 

A BILL was preferred for a distribution, upon the act concern- Dbtribotum. 

ing intestates estates, (1) and to discover a trust of some 

money put out by the defendant, for the intestate, in his own 

name. Upon a demurrer, the court resolved, that they would 

give no relief, so as to make a distribution, because it was an 

authority given by act of parliament to the ecclesiastical judges, 

and limited particularly to tbem ; and dtbough there were no 

negative words in the act, yet it being a thing newly created, 

which was not at common law, they would not hold plea of it 

any farther than to discover the trust or fraud, in case there * 

were any. Of a legacy they will hold plea, because due at 

common law, but not of dilapidations : and they gave the same 

resolutioB in the case of one Sawbridee. 

But it was alleged, that my Lord Chancellor doth coit- 
Btantly decree a distribution. (2) 

^1^ Slat nkfS Car. 2, c 10. of the trait. Wind ▼. JehfU, 1 P. Wmt. 

(2) Au executor, or administnitor, 575, which the spiritual courts have nqt 
heing considered, in equity, as a tnis- the means of doing ; Farringdon ▼. 
tee ; upoQ this ground a ImII hi equity KnigkUey, ibid. 548. 

nay be brought to enforce the execution 

•^•^ [ 331 ] 

ifi//. 1690. (0.32.) 

A. MORTGAGETH to B. in trust for C. and then confesseth a Third mort- 
judgment to D. and afterwards C. lends him more money, and g*^^^ ^ 
takes another mortgage of the same estate in his own name. (I) 

D. the creditor by judgment having extended the lands, 
preferred his bill to be let in to redeem, upon payment of the 
money due upon the first mortgage : and the sole question 
was, whether he should be let in without paying off both the 
mortgages ? 

And by Atkins, Nevill and Letchmere, he shaU redeem 

(l)Ifthe second morteage was Uken malotks. Goddard ▼. Compffn, 1 Cha. Ca. 
without nodce of the jnfgmeait the de- 119 ; Anon, t Cha. Ca. 35 } Shepherd ▼. 
cree here made seems altogether ano- THky, f Atfc. 950. 

x2 upon 
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upon payment of wbat was due upon the first mortgage only ; 
for when the judgment was acknowledged, he had a right to 
the equity of redemption prior to the second mortgagee, which 
could not be taken from him by any act of the mor^^agor. 

But per Turton e contra ; that he shall not redeem, but upon 
payment of both ; and it is the common practice, for the last 
mortgagee to take in the first mortgage, and by that means to 
protect himself against all subsequent mortgages ; and it was 
admitted by the counsel of the other side, that if a purchaser 
takes in the first mortage, that shall protect him in his pur- 
chase ; but they distinguished, where it is a security only, and 
not an absolute purchase, that they shall there take place 
according to their priori^ in time : 

Qu. of the resolution of the court in this case, because it 
seems against the constant practice in chancery; (3) and a 
mortgagee is a purchaser pro tanto to the value of his debt, as 
much as an absolute purcnaser. 

(S) Ame, e. IS, p. 14, and notes ; alio, c. 7, p. 6. 

[ 333 ] ■^•^ 

(G. 83.) Stasby v. Powell. Pasch. 1693. 15 May. 

Decree payable A DECREE was had against the defendant's intestate by the 
beforaabond- |>iaintiff for £400 for the profits of lands received by him; 
and the intestate, before the said decree, was indebted to the 
defendant by bond. 

The intestate dying, the defendant got administration ; and 
the question was, whether the defendant could retain to satisfy 
his own bond against this decree, there being not assets to 
satisfy both i 

And held by Atkins, Turton and Lechmere, that he might;(l) 
and thereupon decreed, that the defendant should pay the 
plaintiiF, in case he had assets, in the first place. 

Powell dubitamt, for that in case the party was sued at law 
for debt upon a bond, he could not plead nor give this decree 
in evidence at law, to bar the plaintiff; and so it would be 
one way at law and another way here. But for that it was 
answered, that the party might be relieved by his bill in equity 
and have an injunction. (£) 

(1) Ik is eirident that the negatiTe Vei. and Bea. 197; bat a decree fior 
particle has been omitted here, through payment of money must be prefeired, 
an oversight merely ; as we are told» m in a course of ednunistratiun, to a bond 
the next branch of this same sentence, debt See, mile, c. 114. p. 104. 
<that the plaintiff was to be fim paid : (f ) See, Danum t. Earl of Orfml, 
the privilege of retaining for a debt due In note to 3 P. Wms. 401, and refer- 
to himself, is allowed to an executor, or ences there given ; to which add Pcsfva 
administrator, ouly as against creditors v. Dra^iei, 8 Ves. 5tl. 



of an equal degree; Mustan v. Mty^S 



Mich. 
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Mich. 1698.(1) 



'(C.34.) 



In a cause, where a person preferred a bill for tithes, these Tithet. 
points were held by the judges : 

Where the parson had tithe hops, no tithes should be paid 
for the poles (2) which were used in the hop yard. And a 
question arose, whether the parson should have tithes of the 
bark of the poles, the bark being sold ? And by Letchniere 
he should. But the Chief Baron and the others e contra ; for 
thepoles being privileged, the bark shall be so too. (3) 

That for fuel spent m fire to dry the hops tithes should be 
paid ; because the parson had no benefit by that, (4) the 
tithes being paid before they were dried. (5) 

That tithes ought to be paid as soon as the tenth part can [ 335 J 
be well severed from the nine, if there be no custom to the 
contrary ; (6) and so it is for corn and hay, as soon as it is 
made into shocks (7) or cocks. (8) 

That for wood employed to hedge or fence corn, where the 
parson had tithe corn, no. tithe shall be paid; (9) and it was 



(1) S. C. GwUl. 56f . 

(f ) To mainUin this exemption, it 
should leem, a special cnstom raost be 
established : for though it was resolved, 
in tlie principal case, that " no tithes 
" should be paid for any thing perjuod 
** deeimm fiunt uber'ura ; '* jet Lord 
Hardwicke, C. (in WaUtm r. Tryon, 1 
Dick. 2^5,) observes, " it would be a 
*' dangerous innovation to admit the ar- 
" gument, that the uae for which wood 
" is cut, determines whether ii be tithe- 
** able : that a case had, indeed, been put 
" where the uae does determine whether 
" it is 6theable ; vis. where wood is cut 
" to be burnt in tlie house of a parish- 
" loner ; in which case it if not liable to 
" lithe : but that is not bv common right, 
" but by special custom. Nortonw, fer- 
mar, Cro. Car. 113, lays duwn the same 
doctrine. Now, as hops are of, compa- 
ratively, recent introduction into hus- 
bandry, it may be questionable whether 
any custom respecting them would, as 
against the claims of the church, be held 
binding ; fur though forty years are suf- 
ficient to establish a custom, or prescrip- 
tion in the spiritual courts, according to 
Saunderum v. ClMf^^ett, 1 P. Wms. 663, 
and Gibs. Cod. 691; or, at any rate, 
fifty years, according to DroJIce v. Tay- 
lor, 1 Str. 88 ; and Ckeeumau v. Hohf, 
Willes, 681 ; yet here the question, if 
the right to tithe were disputed, must be 
determined in the courts of ordinary ju- 
risdiction, which admit no such riUet 



Fleming v. Dudley, SavUIe, 13; BeaJ^ 
V. Mayne, there ated. 

(3) Upon a similar principle it waa 
decided, in Ham v. Patlenion, Cro. £lis. 
478 ; in Ufford^i case, 11 Rep. 48 ; and 
in Newman: » case. Godb. 175 ; that no 
tithe is payable for the loppings of tim- 
ber trees. 

(4) Anen, 1 Venti. 75; Ttldm v. 
Walter, 1 Sid. 447. 

(5) As to hops, see the great case of 
Kuight V. HaUey, t Bos. and Pull. 172 ; 
8 Br. P. C. 333. (Toml. edit.) ; for the 
general rules, see Collyer v. Howet, 3 
Anstr. 956. 

(6) ManuU v. Payne, GwilL 1504. 

(7) The common law mode of tithing 
corn is in the sheaf, and not in the 
shock : ShalUrou ▼. Jowle, 13 East, t67; 
HaUtwell v. Tnppet, t Taunt 58; and 
if ^iu has additional labor bestowed 
on it.l^ the farmer, by being put into 
shocks, whereby it is better protected 
from the weather ; this l)enefit and addi- 
tional labor may Constitute a gocKl con- 
sideration for rendering the 11th, in- 
stead of the 10th, shock. Smyth v. Sam- 
brock, 1 Man. and Sei. 73. 

(8) Hide v. EUU, Hob. f 50; HalU^ 
well V. Trappet, utn tupra ; Newman v. 
Morgan, 10 East, 9. 

(9) 1 Roll's Ab. 644; Moora, 685; 
but qtutre, whether a special custom 
must not be shown to nupport the exemp- 
tion ? see note 3; see, also, Smith v. 
Williams, Gwill. 6U8. 

said 
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said to be a general rule, that no tithes shall be paid for any 
thing per quod decimafiunt uMlnores. 

Whether tithes shall be paid for fiiel spent in the house, 
where there is no custom, they said they should not determine^ 
it being no point in this case, and there being opinions both 
n^'ays. 1 Cro. 1 13. was cited at the bar, that such fuel shall 
not be discharged without a custom. (10) 

That land where wood grew, and was stocked up and con- 
verted into tillage, is not such barren land as ought to be 
exempted from payment of tithe ; but only such is intended 
barren Und, which, before the ploughing, produced no profit 
to the owner. (11) 

That for raking of com no tithe was j)ayable, if they were 
involuntary ; but if there was any fraud in leaving more than 
was necessary, that tithe should be paid. (12) 

That the parson could not justify his coming to set out 
tithes without the consent of the owner; because by the sta- 
tute [2 and d] Ed. 6. [c. 13.] the owner is to set out his tithes, 
and if he do not, he is liable to the penalty of the statute. (13) 



(10) See note ft, and recoUect that id 
Norton ▼. Fnwtor, as appears from the 
report in Hetley. 88. 110. 117. YeWer- 
ton and Croke, J. J. thought the exemp- 
tion was of common rieht ; bat Richard- 
son and Htttton, J. J. deemed a costom 
to be necetsar?. Lord Coke seems to 
have been of the first opinion ; fd Instit. 
65t. Lord Hardwicke, as observed fii- 
prd, held the latter ; in which Parker, 
O. B. also concurred, m Enleine ▼. Bnf" 
fit, Gwill. 965. The later decisions, 
therefore, and the balance of conflicting 
antborities, appear to hold that a custom 
should be shown. See, also, WeXufn ▼. 



SflittA, S Keble, 6S4» where a special 
costom, not fee teme, was suggested as 
a ground for a profaibitbo. 

(11) Beardnuyrt ▼. Otiftert, Bnnb. 159 ; 
TfartDtcJIc T. CoUittf , t Mao, and SeL S59 ; 
5 Man. and Sel. 177 ; StoclncettT. Terry, 
1 Ves. sen. 117. 

(IS) NtcAors case dted, Cro. fSIs. 
660; Grttn v. Hun, ibid, 709; She- 
rinAonr. Fleetwood, ibid^ 475; 1 RolPs 
Ab.645. 

(19) The statute, as far as respects 
the setting out of tidies, b, of course, 
applicable to predial tithes only. Not' 
ton V. Ctarhe, Gwill. 4f 8. 
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A. 

ABATEMENT AND REVIVOR. 

In a bill of rcTWor all things are to be 
perfanned according to the former de- 
cKte, which do not cxtingiiish the 
ri^t pe^Sf^ 

A d^endant was examined on intenoga- 
tories to dear his contempt of a mtb- 
pmna to revive a decree. . . . 128 

A plaintiff who is a jporchaser cannot 
maintain a bill of review, or re- 
vivor. 132 

Bill by baron and feme, in right of the 
wife; i^ron dies $ the feme may pro- 
ceed without bill of revivor. 133 

Error not assignable to a decree in na- 
ture of a plea of abatement. 1 70 

ACCOUNT. 

An account stated is a good plea to a bill 
for account, unless particular mistakes 
in that account be chaiged in the 
biU 62 

A man on an account may discharge him- 
self on his own oath for sums not ex- 
ceeding 40t. 136 

A note to a beaier shaD be as money to 
the bearer, and no account between 



him who gives the note shall affect th^ 

bearer. . / 258 

Monies paid on account shall be applied 
first to sink that which carries mte- 
rest 261 

ADVOWSON. 

On a bill brought by an executor (whose 
testator had mortgaged the next avoid- 
ance, being impropriator of a par- 
sonage) to redeem, and upon a demur- 
rer held he should not redeem, the 
advowson being in that plight it cannot 
be transferred in law 87 

AFFIDAVITS. 

To a bill alleging any thing in order to 
intitle a court of eouity to a jurisdic- 
tion, affidavit must be annexed to the 
bill of the truth thereof, as if a bond 
be lost i for there it is the loss of the 
bond which gives the Court of Equity 
jurisdiction; but no affidavit necessarv 
on a bill for discovery of writings. 71 

This £fference was taken—where a bill 
is brought to discover a deed, there an affi" 
davit is not necessary; but where relief is 
sought bjf the deed, there an i^davit is ne- 
cessary, 

AGENT. 
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AGENT. 
(See ScBivBNBB. — ^Factor.) 

AGREEMENTS, ARTICLES, 
COVENANTS. 

When an agreement for sale ha9 been 
completely executed, and no fiaud or 
surprize; there, if incumbrances are 
subsequently discovered, the purchaser 
can have no relief in equity; but must 
depend on his covenants alone. 2 

What will constitute a covenant; and 
how enforced in equity. ... 4, 5 

A pai-ol agreement, and 20«. paid £ot the 
sale of a house, decreed without farther 

proof 128 

^n agreement entered into between hus- 
band and wife before marriage, extin- 
guished by the marriage. . . 147 

If a purchaser, after articles before, or at 
the executing the conveyance, have no- 
tice, it shall affect him ib. 

Relief given against the terms of a cove- 
nant, upon proof of surprize. 173 
' A bill wid lie, by an apprentice out of his 
time, to compel his master to sue on 
his covenants within a year, or be 
foreclosed 184 

If A. covenant by articles to convey 
lands, but do not covenant for his 
heirs, yet the heir shall be bound. 199 

If an agreement made, and signed by one 
party, equity will enforce the agree- 
ment ; but where no action will lie to 
recover damages, equity will not exe- 
cute a specific agreement, aud make 
good an agreement which is not so by 
law . 217 

If a marriage agreement be so ill worded, 
no action at law will lie for the breach 
of it; equity will decree a performance 
according to the intent. . . . 246 

A parol agreement, if well proved, will 
be carried into execution in equity, 
being out of the statute of frauds. 268. 

285 

Where there is no agreement, or any 
thing to declare a trust, equity will not 
imply it 281 

AMENDMENTS. 

>Ield that an original may be amended on 



a writ of error brought to reverse a 
judgment given in formedon of lands, 
where a fine was levied twenty yean 
before, if the formedwi was brought 
within hye years after the fine levied, 

not otherwise 39 

An answer was amended, no replicatiao 
being filed. 173 

ANSWERS, PLEAS, AND 
DEMURRERS. 

(See Limitation of Suits.) 

Holden on demurrer that a counsel shall 
not be bound to answer as to any 
thing he knoweth in a cause as coun- 
sel, but shall answer things not come 
to his knowledge as a counsel. . 5 

If a defendant be brought into court 
three times, refuse to answer the bill, 
the bill shall be taken pro confeuo, 27 

A purchaser on a valuable consideration, 
must set forth the consideration, in a 
plea of purchase, to a biU brought for 
discovery of writings 43 

An account stated is a good plea to a bill 
for an account, unless particular mis- 
takes in the account be charged in the 
bUl 62. 183 

To a bill to discover writings in defend- 
ant's custody, defendant pleaded a pur- 
chase without notice of plaintiff's title; 
and this difference was taken; where 
plaintiff hath a title in law, though de- 
fendant did purchase without notice, 
he must discover, but otherwise it is if 
plaintiff hath only a title in equity. 84 

Held on a demurrer, that a defendant 
shall notsetforth his own forfeiture. 1 28 

Flea of outlawry may be without oath ; 
likewise a plea of privilege, as of the 
privilege ot Oxford, or the like. 143 

Where no proof of either side, defend- 
ant's answer must be believed. . 146 

Bill suggesting a decree obtained by 
fraud; defendant pleads the decree, 
and that plaintiff purchased iiie pen- 
denie; ddfendant ordered to answer, 
saving the benefit of his plea. . 149 

Pleaof statute of limitations overruled. 156 

To a bill for an account of profits of 
lands in Cheshire, defendant pleaded 
where the lands lay, and that he lived 
in Cheshire, not within the jurbdiction 

of 
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' of the court ; overruled, but said the 
plea was allowable where the parties 
dwelt there, and for lands lying there. 

159 

An answer was amended, no replication 
being filed 173 

Creditor who holds a precedent statute, 
without notice of a puitne judgment 
and mortgage, takes part of the land 
extended in satisfaction of the statute: 
to a bill brought to set the statute 
aside, a plea of purchase, without no- 
tice, held good, so far: but being 
coupled with an allegation that the 
lands were not liable to the demand of 

' the plaintiff, who had taken the body 
of the debtor in execution; the plea, 
on this ground, was oveiruled. . 177 

A demurrer held good to an original bill 
brought to explain a decree. . 179 

No demurrer lies to a Mubpitna, being no 
record 180 

A demurrer allowed to a bill brought 
against plaintiff, who was supposed to 
have some of the deceased's effects in 

' his hands, because there was no execu' 
tor or administrator party; for if none 
administer, plaintiff as creditor may. 

188 

ASSIGNMENTS AND PRIVITY 
(See MoBTOAOBS.) 

An assignment by a widow of a term of 
▼ears in trust for herself and child, just 
before her second marriage, without 
the privity of her second husband, 
held good; but a power reserved 
therein to dispose of the remainder of 
the said term after the decease of her- 
self and child, held void — because such 

' remainder not being disposed by her 
before marriage, vested in the hus- 
band 92 

An assignment of a chose in action not 
protected in equity, unless for some 
debt to the assignee 145 

Plaintiff having got a judgment for £500 

' against defendant for familiarity with 
his wife, defendant assigned over all 
his estate in trust for creditors; and 
held good against the judgment. 236 

A remainder of a term is an assignable 
interest 238 



So is a remainder of 
bility 



a term on a possi* 
.... 251 



AWARD. 

An award made after revocation of the 
authority given to the arbitrators, can- 
not be decreed : but if the consent was 
made a rule of court, the party re- 
voking may be attached for the con- 
tempt 133 

Award erroneous, if embracing only part 
of the subject in dispute ; if it is im- 
practicable ; or repugnant. . . 155 



B. 



BARON AND FEME. 
(See DowBB and Jointure.) 

If a wife before marriage, with husband's 
privity, conveys a term in trust for her- 
self and children by former marriage, 
it is out of the husband's power to &- 
pose of the interest of the wife ; nor if 
the wife should join would it avail ; 
but if a wife secretly before marriage 
convey a term in trust for herself, it 
shall be in the power of the husband. 29 

A limitation to husband and wife, with 
remainder to the heirs of the body of 
the wife, she hath the disposition of 
the term. 62 

If a man marrieth a woman who is the 
trustee of a term, the trust will not 
survive to the husband, but shall go to 
the executor or administrator of the 
wife t^. 

If a wife during her husband's life make 
a will, though the husband promised to 
perform it, or gave leave to make it, or 
after her death assented to it, or being 
made executor, proved the same, yet he 
is not bound thereby unless he agreed 
in writing before marriage thereto. 70 

If a woman, possessed of the trust of a 
term of years, conveys it in trust for 
herself, and after marries, the husband 
shall have the trust of the term, and 
shall not be barred thereby, unless the 
husband, before marriage, be made a 
party to the disposing the term in trust 
for the wife's jointure 79 

A bond, being given by a woman about 

to 
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to be married^ which as against the 
hpsband was fraudulent, cannot, after 
his death,* be enforced against the 
widow 101 

Jointure made in consideration of intend- 
ed wife's fortune, chiefly consisting of 
cho9e$ en actum, the husband dies be- 
fore reducing them into possession; 
they survive to the wife. Seaquctre, 102 

Held the husband has no power to chaise 
the trust-term of his wife assigned by 
her before marriage for her own bene* 
fit 138 

An agreement entered into between hus- 
band and wife before marriage, void 
by marriage 147, 148 

The husband cannot sue in his own name 
for a legacy left his wife while covert. 

160 

A lease per baron and feme of the wife's 
reversion, (who had, while a feme, 
created a power to make leases for 
twenty-one years,) to commence af^ 
death of tenant for life, not good. 1 68 

Where a feme coeert has power by a will 
to seU lands, a sale by her to the hus- 
band was good; and held there was a 
difference between a nude power and a 
power flowing from an interest. . ib. 

Where baron and feme have a decree in 

feme's right, and baron dies, the feme, 

and not the executor, shall have the 

benefit 172 

Where a wife receives money for her 
husband, if she usually receives, it 
shall bind the husband. ... 178 

If a man in consideration of a portion 
give bond to a woman, whom he' after 
marries, to leave her £100 per ann, for 
her life, though the bond be void by 
marriage, equity will oblige the hus- 
band to perform the agreement, and 
give bond to trustees for that purpose ; 
and she may exhibit a bill by trustees 
or next fnend 205 

If the wife trades by the husband's per- 
mission, he shall be liable to debts con- 
tracted in her trade ; and if a wife exe- 
cutes a bond in presence of her husband, 
and he doth not oppose, it shall bind 
him. 215 

Bonds due to the wife, or other choses in 
action, go to the wife, and not to the 
executor or administrator of her hus- 



band $ for though the husband had 

Sower to alienor dispose of them, if he 
oth not, they survive to the wife i but 
if the husband survives, he shall not 
have them without taking administn^ 
tion to his wife, and if the husband 
(without valuable consideration) as- 
signs a bond due to the wife, this shall 
not bind the wife if she survive. 24 1 

Twelve hundred pounds, part of the wife's 
fortune, renudn unreceivcd in the 
Chamber of London after the hus- 
band's death, who had covenanted to 
settle £240 per ann. on the wife for 
life i the question was, as such settle- 
ment had not been made, the £1,200 
should go to the wife as a chou in oc* 
tion, and to belong to the wife. . 262 

Where monies which come in ri^it of 
the wife survive to the wife, yet if 
they have been under cQusideratioDj 
and a jointure made e<]^ual, to such por- 
tion, such chosei in action belcmg to the 
executor, and not to the wife. . 282 
But see notes t^« 

Though a husband by law cannot be 
charged with his wife's debts after her 
death, yet if she brought a competent 
fortune, equity will oblige. . .231 

A trust-term of a feme, who has the in- 
heritance, will be attendant on that in- 
heritance, if not otherwise limited, or 
if any other limitations thereof have 
been satisfied; it will, therefore, d^ 
scend with the inheritance, and not be- 
long to her executors or adminis- 
trators. • 288 

BILLS. 

(See Decree.) 

On a bill against the heir of a mortgagee 
to redeem, and the executor or ad^- 
nistrator not being made a party, on 
that exception taken, the court would 
not proceed 52 

To a bill alleging any thing in order to 
intitle a court of equity to a jurisdicr 
tion, affidavit must be annexed to the 
bill of the truth thereof; as if a bond 
be lost, there the loss of the bond gives 
the Court of Equity jurisdiction ; but 
no affidavit necessary on a bill for dia^ 
qovcry of writings. ...... . . 71 

Where 
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Where a defendant stands out all process 
of contempt, the bill shall not be taken 
fro confesso; but if he appears, and 
then stands oat, it shall. . . . 127 

A bill on a bond must be against all the 
obligors ik, 

A bill of review would not lie, because 
the executor was no party to the for- 
mer decree 149 

No dismission after decree. . , 158 

Error assigned, which amounts only to a 
plea in abatement> no ground for abiU 
of review; where a decree has been 
made upon the point of right. . 170 

A bill of review granted on giving good 
security for the money decreed. 172 

A bill of review not to be granted for a 
matter which might have been made 
use of in the first cause. • 178. 181 

On a bill of review, where the former de- 
cree is reversed, defendant shall not 
pay damage for the money decreed. 1 8 1 

On bill of revivor after decree, no re- 
examination of things before examined 
to ib, 

A bill of review only lies for him against 
whom the bill of dismission is. . l83 

BONDS AND OBLIGATIONS. 

A bond given for passing recovery, which 
was afterwards passed, no protection 
against other incumbrances. . . 1 

A bond in qmdragiHia Ubr, held good pro 
juadringeniis 16 

A judgment obtained on a bond after the 
sul^pccna, and before a decree for pay- 
ment of bond-debts, shall have pre- 
ference ib. 

If heirs be not mentioned in a bond, 

. equity will not charge the heir. . ib. 

If an obligee makes the obligor executor 
in trust for his children, this shall not 
be in equity an extinguishment of the 
debt 62 

On a bill to be relieved against a bond of 
£600, where only £100 was paid, de- 
creed to remain a security only for the 
£100 and interest 63 

A woman having £150 given by her bro- 
ther before marriage, gives him a bond 
privately to repay it; the husband 
being dead without issue^ defendant 
sued her at law^ and on her bill to be 



relieved, decreed the bond should .be 
delivered up, and she, though a party 
to the frauQ, was relieved. . • 101 

On a bill praying that bond-debts due to 
the wife before marriage might be ap- 
plied in payment of her husband's 
debts, held that the bonds not being 
altered, the law reserves the right in 
the wife, and were not assets either in 
law or equity of the husband^ and the 
bill dismissed 102 

A bill on a bond must be against all the 
obligCMY 127 

A debtor on bond and simple contracts 
assigns land to pay his creditors i held 
the creditors should be paid in propor- 
tion, and not bonds first. . . 175 

If a scrivener be trusted with a bond, and 
the obligor pay the money and take up 
the bond, the obligee shall have no re- 
medy against the obligor^ but only 
against the scrivener 215 

A bond given for money fraudulently won 
at gaming, decreed to be delivered 
up. 323 

A bond being given to pay £900 to a 
daughter, if there be no son living at 
obligor's death, the wife was ^memt of 
a son at the obligors death } decreed 
the daughter not to have the £900. 224 

Bonds due to a wife. See Baron aitd 
Fra«. 

c. 

CHARITY. 

Gift for charitable uses^ when applied cjf 
pres 40 

If a man devise a sum of money to such 
charitable uses as he shall by a codicil 
appoint, and appoints no codicil, it 
shall be applied as the court shall di-» 

rect 262: 

But see Appendix, c. 26. 

CONDITIONS AND LIMITATIONS. 

(See Legacies.) 

A condition for payment of a legacy un- 
der forfeiture of an estate, and a de- 
vise over of that estate in case of non- 
payment, though in law the estate be 
forfeited in case of non-payment, and 

though 
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tbougb a devise over, yet in equity this 
^hall be beld only as a mortgage or se- 
curity for payment of tbe legacy ; and 
tbe legatee being paid bis legacy, witb 
all costs and damages, tbe person to 
wbom it was conditionally given sball 
enjoy tbe estate 10 

A person cannot inforce execution of an 
agreement on a condition precedent on 
bis part to be performed, unless he 
bath performed the condition prece- 
dent. Tbe issue may in equity inforce 
tbe execution of tbe agreement although 
the condition was not performed, it 
not being tbe default of tbe issue that 
tbe condition was not performed. 36 
And see Appendix, c. 5. and 10. 

A legacy on a condition to be performed 
shall be taken only in terrorem, unless 
such legacy be devised over on breach 
of tbe condition ; but if no devise over, 
the party sball have the legacy not- 
withstanding the breach of tbe condi- 
tion 41 

And see Appendix, c. 6. 

Distinction between a condition, and a 
conditional limitation 96 

Held that a condition not to marry with- 
out another's consent is void; and 
where a portion is devised to a daugh- 
ter, payable at twenty-five, or mar- 
riage, first happening, provided such 
marriage be had after sixteen, and 
with consent of A., but otherwise to 
have only half that portion, and testa- 
tor devises the residue of bis personal 
estate to trustees for the benent of hLs 
children, the legatees; the daughter 
married otherwise, yet on a bill brought 
for the whole portion, held that the 
condition was only in terrorem, and tbe 
whole portion decreed to be paid. 119 

Held that tbe limitation of a term to di- 
verse in remainder one after another, if 
those persons were in being and parti- 
cularly named, could not tend to a per- 
petuity, and might declare the trust of 
a possibility in remainder. . . 166 

An estate was limited, on a marriage set- 
tlement of a daughter, to the father for 
life J remainder to trustees, in trust, 
that if plaint iff should marry his daugh- 
ter after her age of sixteen, and she 
have issue, then plaintiff to have an 



estate for life : tbe marriage was had 
after sixteen, but no issue. Question 
was, if plaintiff bad an estate for life? 
Held be had, but reversed in the House 
of Lords 186 

Conditional devise ; tbe condition mnst 
be strictly complied witb, or no relief 
in equity 206 

A limitation of a fee upon a fee is void in 
its creation, though a fee may arise 
upon a fee upon a contingency ; but 
that must be a contingency which may 
happen in one life 218 

A limitation to a father for 70 years, then 
to trustees for 500 years to particular 
uses, and after the death of tbe father, 
limitation to the first son is void. 231 

CONSTRUCTION. 

Plate, in common use, will pass under 
the description of *' household stuff.** 

12. 64 

Construction of tbe word item, . 265 

What the right construction of ^e word 
*' posterity,** as a word of limitation in 
a will > quare 268 

The word •' survivors" frequently con- 
trued " others** ; so as to make a le- 
gacy vest. Appendix, c. 3, note. 

Where words are doubtful, judges will 
not put such a construction on them as 
would make them contrary to law : but 
rather take the intention to have been 
such as may consist with law. Ap- 
pendix, c. 13. 

CONTRIBUTION AND AVERAGE. 
(See SvRSTT.) 

Three being bound in a bond, one princi- 
pal, tbe others sureties, a fourth be- 
came bound, that if the other three did 
not pay he would pay it ; one of the 
two sureties paid the monies, and pre- 
ferred his bill against the fourth to 
contribute, but it was alleged be was 
only a supplemental security] held he 
should contribute 97 

Contribution by tenant for life, in case of 
reversioner 138 

An apportionment of rent denied where 
tbe land was worth the rent. . 1 74 

A jointress of an estate in mortgage must 

contribute 
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oontribute one-third to the redemption, 
and the reversioner two-thirds; so 
must tenant for life, and remainder 
man insame degree 210 

COPYHOLD. 

A covenant to surrender a copyhold for a 
valuable consideration, if the copy- 
holder dieth, shall bind the heir 3 out 
if a copyholder deviseth his copyhold, 
unless for payment of debts, the heur 
shall not be compellable to make good 
the devise 65 

A widow shall not have dower of a copy- 
hold estate where her husband was 
only trustee 71 

On possession of a copyhold for forty-five 
years, a perpetual injunction was de- 
creed, because it might be presumed 
that the surrender might be lost. 106 

Where a copyhold is devised, and no sur- 
render to the use of the will, equity 
will supply the defect of a surrender if 
It be for a child's portion, but will not 
do it in all cases 115 

Tenants for life of a copyhold sell their 
estate to A. and surrender to the lord 
that he might admit A. ; the copyholder 
in reversion enters, brings ejectment, 
and recovers at law, but by a bill had 
reUef. 118 

Where a copyholder purchases a copyhold 
for three lives, and puts in his own life 
with two others to hold successively ac- 
cording to the custom of the manor, if 
the first taker paid the whole money, 
the others are only trustees for him, 
and he may in equitv dispose of the 
estate unless it shall otherwise ap- 
pear 123 

A copyholder not relieved agiunst a for- 
feiture for cutting timber, if a volun- 
tary waste, and directed an issue. 137 

COVENANTS. 

(See A0RBS1IENT8.) 

CREDITOR AND DEBTOR. 

(See Executor. — Trust. — Decrbe. — 
Marshalling Assets.) 

A man devised lands to his executors for 



payment of debts, subject in the first 
place to an annuity of £50 to his wife : 
decreed the debts should have the pre- 
ference 49 

Debtor in bonds and simple contract as- 
signs land in trust to pay his debts : 
held to be paid in proportion, and not 
bonds first 3 and legatee to have equal 
proportion pro rata, otherwise of judg- 
ments 175 

And see Appendix, c. 33. 

Any person who has got testator s effects 
is liable for debts and legacies. . 181 

Several creditors brought a bill to be paid 
out of testator's red estate, and pend- 
ing the suit other creditors got judg- 
ments : decreed they should all be paid 
pari passu 254 

In what manner payments of money are 
to be applied 3 see .... 261 

Where the personal estate is not suf- 
ficient to pay debts and legacies, cre- 
ditors on real securities shall come in 
on the real estate, and the legacies 
shall be paid out of the personal. 265 

A man shaU not, by settling his money t6 
such uses as he shall by will appoint, 
defeat his creditors 266 

Where lands are devised for payment of 
debts, which have no lien on land, 
those debts shall have no preference to 

legacies 270 

But see Appendix, c. 12. and p. 121 

Three thousand pounds being to be raised 
by settlement, and £3,000 more to 
such uses as A. by will should appoint, 
who appointed the same to his daugh- 
ter : held the last £3,000 to be assets, 
and liable to creditors demands. 279 

CUSTOM OF LONDON. 

(See Hotchpot.) 

A legacy by a freeman of London to one 
of his children shall not bar that child 
of a customary share, unless it appears 
to have been intended in bar of such 
customary share 28 

If the widow intitled to her customary 
part die, the executor of the husband 
shall not have it, but the executor of the 
wife, because it is a chase in action, ib» 

The trust of a term to attend the inherit- 
ance, though vested in a freeman, shall 

not 
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aot be subject to the custom of Lon* 
don 66 

A devise to a daughter of a certain sum, 
and the residue to the brother 5 the 
question was, whether that sum should 
be in fvil or her customary part, or 
whether she should also have her cus 
tomary part : and it was held clearly 
she should have her legacy and her 
custbnuury part 67 

A woman accepting a jointure in bar of 
her customary part shall be bound 
thereby t6. 

The customary part belonging to the ad- 
ministrator of a citizen of London 
dying intestate, is not within the sta- 
tute of distributions 85 

As to foreign attachment, see .. 141 
and Appendix, c. 20. 

D. 

DEBTOR. 

(See Crsditor.) 

D£CR££. 
(See Babon and Femb. — Bill.) 

IHiere there is a remedy at law for one 
thing in a bill, mixed with other 
things only remediable in equity, there 
equity will determine the whole mat 
ter . 58 

A sequestration may be granted in Chan- 
cery or Exchequer for a personal duty, 
for the court hath authority to see its 
decrees executed 99 

A decree in equity for a certain sum is 
equal to a judgment at law, and to be 
pud peri pastu therewith; but if the 
decree be only for an account, it shall 
not be held equal to a judgment at law 

for a certain sum 104 

See Appendix, c. 33. 

An in^t's consent to a decree is reversi- 
ble 3 a decree by consent for a lease, or 
other personal thing, shall bind pur- 
chasers 127 

Decree by consent, considered, under cir- 
cumstances, in the nature of a mort- 
gage, and relief given, though the 
terms of the decree were not complied 
with 129 



Service of decree proved by plamtiff; 
whose testimony is sufficient to convict 
the defendant of a contempt, unless the 
defendant, on oath, positively contra- 
dicts him 132 

A decree for a legacy not pleadable at 
kw 153 

Error not assignable to a decree in nature 
of a plea of abatement. . . . 170 

A demurrer allowed to an originid bill to 
explain a decree 179 

T^lbere a decree was drawn up difieient 
from the facts by mistake, held not 
proper for a bill of review, but a re- 
heariug 182 

DEEDS AND OTHER WRITINGS 
(See DiaoovKBT.) 

A recital in a deed, that it was the intent 
of the parties to levy a fine to be de- 
clared to such uses, shall bind the par- 
ties, thou^ no covenant therein to 
levy a fine 3 

A recital in a deed> that whereas defend- 
ant was to pay plaintiff £1,000 for a 
marriage portion for his daughter, and 
thereupon plaintiff covenant^ to settle 
lands of that value ; and after defend- 
ant refused to pay any more than ;6320. 
Decreed that this would bind defendant 
to pay £1,000, and that an action of 
covenant would lie on die recital. 57 

A. having power to limit lands to such 
uses as he should appoint, limited the 
same hy deed without a power of revo- 
cation reserved, and after burnt the 
deed, and by a new deed appointed 
new uses; but held that the mrst limi- 
tation should prev^, and the subse- 
quent be void, for the first deed and 
last will take place ; but if the power 
reserved be to such uses as shall from 
time to thne be limited, dien the last 
limitation will prevail 61 

Release pleaded; if pioved to have been 
delivered only as an escrow, defendant 
must answer 145 

A fraudulent deed good against the 
grantor. 183 

A deed not read to the party before eie- 
cuted, no sufficient reason to set it 
aside 194 

In all voluntary settlements all circiknp- 

stances 
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OQffht to be pwsiied, except 
where the circnoutflnces are not known^ 
or the party is tnder a disability. 195 

When a deed is made on good consi- 
derations, equity witt snpply a detect in 
the execution 256 

An inroUed deed, where die estate passeth 
by the invofanent, is evidences other- 
wise not 259 

In equitable secarities, that which is fnior 
in time shidi have the preference. 290 

DEPOSITIONS. 
(See EviojBNCB.) 

DEVISES AND BEQUESTS. 

(See Lboaciss, and Wills and Testa- 
ments.) 

Plate in common use shall pass by the 
name of househdd-stnff; plate laid up 
shall not 12 

A devise to a wife of monies to be distri- 
buted among her children as die should 
think fit 5 if the wife marry agam, the 
money shall be equaUy distributed, be- 
oaase the power to dispose it miequally 
was with intent to prewrve obedience 
to her, which intent fails when she 
maifies. 18 

A devise oat of a lease for years, if that 
lease be determined, shall not be made 
good out of the personal estate. . 22 

A devise of a personal thing in remainder 
heUtobevoid 40 

A man havhig devised lands to his exe- 
cutors for payment of debts, subject in 
the first jHaoe to an amraity of £bO to 
his wife: decreed the debts should 
bavse the pRference 49 

A devise to a wife of household goods and 
atuif shall pass plate in common use, 
and other valoable things in possession 
of the wife in the husband's life-time, 
as eaiurmgs, %cc 64 

A devise of freehold or oopyhold lands in 
mortgage shall pass the equity of re- 
demption to the devisee. ... 65 

A devue among all his grand-children, 
and after the devise, and before the 
testator's death, another child was 
bom : held that should have a share. 

105 



A devise to H. oF j63jOM, on condition 
she ga^e security to leave jSIOO a-pkce 
to her two children, and £$0 a-pieoe 
to A. and B.—H. dkd before the tes- 
tator^ and the legacies were held to be 
lost 107 

A devise of £1,000 to a daughter to he 
disposed by her for the benefit of her 
children as she pleased ; she died, and 
her husband being administintor, in- 
sisted the £l>000 was a vested inte- 
rest, and not transmissible to the 
children : held a trust for iht chfldren 
equaUy 110 

A devise to a daughter of £500, and if 
she died before thirty, and unmarried^ 
to go over $ she received the money, 
but died before thirty, and unmanied : 
held the devise over good. • . 137 

Devise of a moiety of the testator's per- 
aonal estate to his vnfe i she takes a 
cImt mdety; tlie debts being paid out 
of die other part eaclosivdy. . 158 

By a devise to a vwmger difld, a son 
who is heir at law, and hath a fair 
inheritance, though a younger child, 
shall not take 158 

A devise of a term of years to his daugh- 
ter and her children, and also to such 
odier children as she should have : held 
the after-born children should not take, 
being words of limitation, and not ti 

purchase. 186 

But see note 3 t6. 

Averment admitted, to prove the testator*s 
intent that the legacies given by his 
will should be charged on his real 
estate ; and that his executrix should 
take his personal estate, exonerated 
from those demands, though it was 
not so given in express terms. . 188 

A devise of lands to J. S. he paying his 
debts, win charge the land ; but a de- 
vise of land in one part, and direction 
to pay his debts in another part, vriU 
not be sufficient to charge the land. 1 92 

A devise to a trustee to dispose as he 
should think fit ; equity will give it to 
the heir at law 198 

A devise of goods to A. for life, remainder 
to B. is good, and B. by bill, may com- 
pel A. to give security for the goods. 

206 

Devise to a daughter, she paying £100 

to 
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to aaoihec daiig;fa(er by.ft time limited, 
or on failure, then a dievise over of the 
same land to another daughter ; if the 
first devisee pay not the monies by the 
time limited, the second daughter shall 
have the land 206 

If a term be raised to pay a legacy at 
eighteen or marriage, and the party 
live to eighteen and dispose thereof, 
such disposition shall be good, though 
the monies were not raised. . . 209 

A devise after dying without issue gene- 
rally is void 210 

A devise of an estate to A. cm condition 
she married a particular person, and if 
not, a devise over; equity cannot re- 
lieve her, but the devisee over must 
have the estate; but not devised over, 
equity would relieve 220 

A. devbes ;£600 to each of his daughters, 
and afterwards gives Qne of his daugh- 
ters £600 in marriage, such marriage 
portion shall be in full of the legacy. 224 

A devise to a younger daughter of a 
copyhold estate made good to her in 
equity, though not surrendered to the 
use of his will 234 

After a devise for three lives the devisor 
made a lease of the same estate for 
three other lives : held to be a revoca- 
tion of the devise. . ~'. . . . 284 

A personal estate devised to A. and his 
issue, and for default of issue to B. 
held void 287 

DISCOVERY AND RELIEF. 

A person having a legal title as an heir, 
&c. not intitled in equity to a disco- 
very of deeds, &c. ; but a person having 
an equitable title as a mortgagee, &c. 
is intitled to such discovery, which 
makes the difference between a legal 
and an equitable title 24 

A j>urcha8er on a valuable consideration 
may set forth the consideration, and 
plead the purchase to a bill brought for 
discovery of writings 43 

Plaintiff having borrowed £100, gave 
judgment to pay £2,000 after the 
death of a person to whose estate he 
was intitled to a remainder in fee; the 
defendant being informed that a court 



of equity would set aside so unreason- 
able a bargain, filed his bill that plain- 
tiff might repay his money, or be pre- 
vented from seeking relief. Plaintiff^ 
in answer, refused to pay the money, 
but insisted on his bai^ain, and swore 
he would never seek relief ; yet after 
death of tenant for life, brought bis 
bill to be relieved : decreed, on pay- 
ment of money lent with interest, 

bond to be delivered up 112 

Plaintiff having filed his bill to be repaid 
£50, which defendant had extorted 
from him to avoid a prosecution, de- 
creed the payment ib, 

DISTRIBUTION. 
(See Dbvise. — Exscutob.) 

DOWER AND JOINTURE. 

(See CoNTRiBonoN.) 

The widow of a trustee shall be barred of 
dower 43 

A widow accepting a jointure hi bar of 
her custoinary part shall be bound 
thereby 67 

No jointress can be relieved against an 
heir at law where there b a term to at- 
tend the inheritance ; much less where 
the termor is a purchaser. . . 212 
But see note 7, c. 77 66 

A term of ninety-nine years limited to 
raise £200 a-piece to daaghters, and 
for such other uses as A. should by 
will appoint, who dying without ap- 
pointing use8> the widow brought her 
writ of dower, but could have no relief; 
for equity could not charge the term 
with dower 233 

A. by will, having given his wife more 
than her dower would amount to, 
though not mentioned to be in bar of 
dower, and devised the residue of his 
estate away: held to be in full of 

dower. 234 

But the decree was reversed. • . ib, 

A satisfied term, not allowed to stand in 
the way of a widow's right to dower. 

242 

EVIMINCE, 
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E. 



EVIDENCE, WITNESSES, PROOF. 

An original lost was supplied on proof 
that there was an original. • • 30 

New proof of facts in issue before a de- 
cree, no sufficient ground for a biU of 
review; but new proof discovered 
since the decree is a sufficient ground 
for a bill of review 31 

Orders must be drawn up and entered by 
the Register before they bear authority, 
for the Register's minutes are only a 
warrant for an order 46 

A collateral proof shall never be admitted 
against the escpress words of a bill, but 
the intent of a trust may be supplied 
by proof. 53 

Plaintiff's own proof of defendant's con- 
tempt allowed 132 

Witness who refuses to appear at the re- 
quisition of one party, may be attached ; 
and if he appears and deposes on the 
other side, his depositions may be sup- 
twessed 134 

Witnesses must [may] be examined be- 
fore replication if plaintiff doth. 136 

Witness not examined, after hearing, to 
the same points on which he was ex- 
amined before 146 

Tlie suggestions of a bill not being proved, 
by evidence, the denial in the answer 
must prevail t6. and 147 

The deposition of a witness, who was by 
order re-examined on pretence of sur- 
prize, was suppressed. • • 178 

Bqpositions in a former cause between 
other parties read 184 

An inrolled deed^ where the estate passeth 
by the inrolment, is evidence -, other- 
wise not 259 

A settlement under which plaintiffs claim- 
ed being lost, but proved by plaintiffs 
themselves thirty years ago, when they 
had no interest therein, was admitted 
evidence at law 260 

DeixMitions taken fai a cause where tenant 
for lifo only is party, .cannot be evi- 
dence against the reversioner or issue 
of tenuit in tail 264 



EXECUTOR AND ADMINISTRATOR. 
(See Heib and Ancestor. — CbeoitoEc) 

A devaataoii in law in some cases reliev- 
able in equity 1 

Being made an executor doth not always 
extinguish a debt from the executor. 

11 

An executor shall be discharged in equity 
on payment to the wife of a legacy 
given to her without the intermeddling 
of her husband 22 

If an executor assent to a legacy, and die 
before probate, such assent is good. 23 

A promise by the executor to the testator 
to pay all the legacies in case he would 
not alter his will, shall bind, though He 
does not receive out of tfae testator's 
estate or effects, sufficient to pay such 
legacies. 34 

An executor or trustee shall not pay off a 
mortgage out of the monies arising by 
sale of other lands directed to \)e sold 
for payment of dcibts, [if insufficient to 
pay all the debts,] because the mort- 
gagee can have no damage, being ^- 
cured by his mortgage ; but i£ the mort- 
gagee should be paid thereout, other 
creditors might lose their debts. . 51 

If the oUigee make the obligor executor 
in trust for his children, this, in equity, 
shall not be an extmguishment of the 
debt 52 

If a legacy be given to an infant, payable 
at his age of twenty-one, with interest ; 
and the infiant dies; his exeeutor, or 
administrator, is entitled to the legacy 
immediately ; tecus, if interest is not 
given • • • 64 

An executor for his indemnity may prefer 
his bill against creditors and legatees, in 
order to pass his accounts and compel 
them to abate in proportion on defect 
ofassets 83 

An executor pleaded folly administered, 
and a bill was brought for discovery of 
assets 3 and pending the suit, the exe- 
cutor confessed a judgment to another 
creditor : decreed the executor to pay 
the whole debt 93 

Upon the act of distribution of intestates 
estates, resolved that the customary 
part belcmging to the administrator of 
2 a a'clttzen 
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' » cttiten of Londdn dying Intestate it 
not within the act 85 

Where a man makes an executor, to 
whom he devises all the residue, and 
the executor dies before the testator, he 
who takes administration cum teUa' 
mento annexo shall be liable to make 
distribution of such residue. . • ib. 

Where a child dies and the mother admi- 
nisters, she shall not be compelled to 
make distribution among the intestate's 
brothers and sisters. ..... tft. 

A derise of £20 to B. to put him out ap- 
prentice at seventeen, and B« died be- 
fore seventeen : decreed to be paid to 
B.'s administrators C 

On the statute of distributions, it being 
disputed whether a grandmother should 
have an equal share with a brother or 
sister: .held she should not ; and it 
being disputed whether a brother of the 
half blood should have eaual share with 
brother of the whole blood : held he 
should have only half a share. . 95 
Butsee 112 

A devise to brothers and sisters, and his 
poor kindred, to be distributed at the 
discretion of his executors : held that 
poor kindred should extend only one 
degree beyond those named in the will, 
and the executors to distribute equally. 

96 

B. having received £29, in part of rent 
due to A. of whom he was adminis- 
trator, and having taken a note of £31, 
remainder of the rent due, died intes- 
tate, and the question was whether the 
administrator of B. or administrator de 
bank non of A. should have the rent ? 
Held the administrator of B. should 
have it ; for that by taking the note in 
his own name he had vested the pro- 
perty in himself: and held that if a 
debt be due to an intestate, and the ad- 
ministrator takes a security in his own 
name, if the debt be lost, this shall be 
a deotutavit in the administrator. 100 

A devise of the residue of a personal estate 
to the executor, in trust for testator's 
vnfe, if the wife dies before the testa- 
tor, such residue shall belong to the 
executor, and not go to the testator's 

naxtofkin 105 

But see note . t6. 



A question was on the statute of distritm* 
tions, whether a sister or brother of the 
half blood should have equal share vnCh 
a brother or sister of the whole blood ? 
Held the half blood being in equal de- 
gree, ought to have an equal share. 1 12 

A grantee of the custody of a lunatic, and 
of his estate, with the rents and profits 
thereof, purchased lands ; the lunatic 
dying, a question was between the heir 
and administrator, who should have the 
benefit of the purchase ? Held the ad- 
ministrator should, for if the money 
had not been laid out, it had been dear 
that the administrator should have it ; 
and if laying out the money would alter 
the case, it would be in the power of 
the grantee of the lunatic to prefer the 
heir or administrator as he pleased. 114 

The trust of a term was limited to hus- 
band and wife and the survivor, and 
the heirs of the body of the wife by 
that husband ; the husband dies, leav- 
ing issue ; the widow marries a second 
husband and dies, and the husband 
takes administration ; and the qnestioa 
was, whether he, as administrator, 
should have the term, or the issue? 
Decreed the issue should have it, and 
took the words keirt of the body to be 
descriptio persona, and not words of 
limitation 114 

Held that the equity of redemption since 
the statute of frauds and perjuries was 
assets to a bond-creditor, and notwith- 
standing the alienation, the value should 
be assets in the hands of the heir; and 
by Stat. 29 Car. 2, 3, the trust of an in- 
heritance is assets to a bond-debt. 1 15 

Legacies to infants, with survivorship 
among themselves, if any die under the 
age of twenty-one. The execut<M- can- 
not retain the legacies, which must be 
paid forthwith, and secured for the in- 
fants. . 116 

The benefit of leases for years shall go to 
the executon 131 

An executor cannot demand allowance in 
equity of his own legacy first, different 
from rule of law, there executors mij 
prefer their own debts. • . . 134 

Executor not bound to pay legacies with- 
out scxnirity to .refund. . . . . t6. 

An administrator mortgages the intes- 
tate's 



CONTAINED IN THE CASES IN CHANCERY. 



tate*i term, and makes A. executor, 
and dies. B. takes administration de 
bonis nott to the first intestate, and 
prays redemption: held the executor 
of A. should redeem 139 

Three executors being residuary legatees, 
one dying, his administrator prays dis- 
tribution against the other two, and 
relief against survivorship: decreed 
against him 140 

If an executor makes a devtutaoii and 
dies, his executor is liable. . . 142 

Held the executor, and not the heir, 
• should have the mortgage money. 143 

180 

If an executor hath assets, he is bound to 
redeem mortgages for tibe benefit of the 
heir 205 

Hops which grew out of old roots, the 
person dying after manurance, goes to 
the executor, and not to the heir, but 
otherwise of apples and nuts. . 210 

Where a man gives a particidar legacy to 
an executor, the residue of his personal 
estate shall go to his next of kin, and 
not to the executor. . . 212. 263 

On a question, whether the heir or admi- 
nistrator de bonis non should be intitled 
to redeem : held for the administrator. 

227 

A fiimace fixed to a freehold shall go to 
the executor, and not to the heir. 249 

A man having devised jewels which were 
pawned, the question was, whether the 
devisee or executor should redeem the 
same? Held the executor should re- 
deem them for benefit of the devisee. 

272 
If the executor has assets, he most re- 
deem an obligation, by which the tes- 
tator bound his heirs as well as him- 
self. Appendix, c. 2. 
B. b made executor for ten years ; then 
C. to be executor. B. proves the will ; 
at the end of the ten years B. may ad- 
minister, without further probate. Ap- 
pendix, c. 22. 

F. 

FACTOR. 

If payment of customs is evaded, the gain 
wul be the factor's, if the customs 
were payable in a foreign country. 173 



Sccus,i{ the advantage was made in frmd 
of the revenue of our own country. 174 

FINES AND RECOVERIES. 

A bond given for passing a recovery, 
which was afterwards passed, no pro- 
tection against other incumbrances. I 

A recital in a deed, th^ it was the intent 
of the parties to levy a fine to be de- 
clared to such uses, shall bind the par- 
ties, though no covenant therein to 
levy a fine 3 

Fine by te&ant in tail, of the gfft of the 
king, remainder in the crown, bars the 
issue, if levied to the king ; and is not 
restrained by stat. 34 H. 8. . . 17 

Equity of redemption is barred by a fine, 
if no claim within five years. . * • 21 
And see Appendix, c. 18. 

Tenant in tail decreed to levy a fine, in 
order to make a title to a purchaser ; 
he refuses, and dies : the issue in tail 
not bound to make good the title. 107 

A fine levied hj a decree to a particular 
purpose shall in equity operate as to 
that particular purpose only; afineand 
recovery of cestui que trust shall ope- 
rate as strongly as an estate at law, if 
upon good consideration. . . 180 

Whether a contingent fee can be barred 
by a fine 219 

Recovery lets in and corroborates incum- 
brances created by recoveror. Appen- 
dix, c. 16. 

FORFEITURE. 
(See Lbasbs.— TaoaTs. — Coptholm.) 

FRAUD. 

(See Power. — Dxbds. — Statute o» 
Fbavos.) 

An heir who prevents the insertion of le- 
gacies in a will, by undertaking to pay 
them, must do soj be the state of the 
assets what it may. 34 

Expectant heir relieved against an unrea- 
sonable bargain 63. Ill 

Money extorted by fraudulent threats de- 
creed to be returned 112 

A deed containing a power of revocation 
not necessarily fraudulent^, if the power 
can only be exercised by consent of in- 
dependent trustees. • , . 9. 121 
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Relief 
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RdSef in ecjuitT against a fdease obtahied 
by frand. Appendix^ c. 4. . 

If one who has an incombianoe upon pi 
estate conceals it^ and enoooiagesf a 
pmrfaaser, such incumbrance vnll be 
set ande as Irandnlent, against the 
pnrdiaser* Appendix, c. 16. 

G. 

GRANTS. 

If the king be deceiTed as to part of a 
grant, tl^ whole is Tdd. ... 17 



HBIR AND ANCESTOR. 
(See Tauar — ^Moktgaobs — ^Aoksb- 

MBNTS.) 

An executor files his bill against A. for a 
parcel of land which his testator had 
a^eed to seU him, and likewise against 
the heir at law of testator, upon the 
contract, £140 being paid in part by 
A. to his testator, who dies before the 
rest of the money was paid: held the 
executor should have the £140, and 
that A. might compel the heir to exe- 
cute a. conve3rance.Qf the estate. . 38 

A term for 500 years being raised for 
paying £4000 a-piece to younger 
children at twenhr-one, or marriage, 
and one died before: decreed' to sink 
for thebenefit of the heir, which showed 
the diifercaice between a legacy and a 
trust 93 

Lands being purchased by trustees for the 
benefit of an infant, in case he accepted 
thereof when of age, and he dying be^ 
fore intestate, question was, whether 
this was personal estate to be distri- 
buted, or real estate to descend to the 
heir ? Held to be real estate to descend 
to the heir ^^ 

On a bill of interpleader, the question 
was, whether the heir, or the widow 
and administratrix of an intestate, 
should have some purchase monies of 
an estate sold by the intestate, and re- 
maining unpaid? Decreed for the heir. 

126 

An heir's nndertaking to ^y debts, to 



prevent making a will» ont of land, 
shaO bind him 137 

Held where lands are to be sold for chil- 
dren's portions, if the executor dies the 
heirshaUselL 176 

A personal estate shall be applied first m 
payment of debts and legacies, in ease 
of the real estate, and for tiie benefit 

of the heir at kw 188 

See ExBCUToa amd Administbatob. 

HOTCHPOT. 

A debt due to the testator, thcugh he 
after declared it agifi, shall be brought 
into hotchpot 12 

A diild of a freeman was dedared by a 
will, afterwards revoked, not to be 
fully advanced; though the will is in- 
operative, as such, the declaration 
made in it is sufficient to let the child 
in for her share, bringing into hotch- 
pot what she had previously received. 

56 

If a freeman of London hath before his 
death advanced a child, and it is known 
what such advancement is, it shall be 
brought into hotchpot, not otherwise. 

279 

L 

INFANT. 

Infant in tentresa mere decreed a share of 
lands devised to trustees for raising 
children's portions 42 

If a legacy be devised to an infant, pay- 
able at a certun age, and no premsion 
for maintenance in the mean time, 
equity will decree the legacy to be put 
at interest, and a competent part oi 
that interest to be applied for the be- 
nefit of the legatee 45 

Infants by their next friend bring a bill 
for their l^acies of £30 a-piece ; and 
if either died before twenty-one, his 
share to be to the survivor ; and if all 
died before that age, their portions to 
go over; defendant insisted none of 
their portion ought to be paid before 
twenty-one : decreed the legacies to be 
pud presently, and interest from bill 
exhibited; and guardian io give his 
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, «wn veonrity, that if either of the le- 
gatees died under age> the legacy to be 
applied according to the will. . 116 

An infant*8 consent to a decree is ever re- 
versible} of an adversary bill other- 
wise. 127 

Held that an infant should not convey. 

169 

Judgment obtained against an infant, by 
practice; relief given in equity. . i6. 

If a guardian puts out money, the infant, 
when of age, may either accept of the 
securities, or make him account for the 
money; but he must accept all the se 
curities or none 230 

An infant in the womb intitled to an 
equal share of an intestate's estate with 
other children that are bom. • 230 

INJUNCTION. 

No injunction will be granted on a biU 
and affidavit to stay proceedings at law 
till the defendant prays a dedimiu, or 
is in contempt 6 

No injunction or dedmms concerning pos- 
session, but only to stay proceedings at 
law ib, 

Order to dissolve an injunction must not 
be acted upon, before it is drawn up 
and passed 46 

An injunction doth not lie to stop a suit 
in foreign parts. . . . . . 125 

An injunction granted to the exchequer 
to stop proceedings brooght there by 
defendant here in nature of a cross 
bin. . 161 

No injunctionr against tenant in tail after 
possibility of issue extinct, to restrain 
waste, unless malicious. . . . 278 

INTEREST. 
(See Wills.) 

Two judgments, one for battery, and one 
for words, were brought into an ac- 
count between plaintiff and defendant, 
but no interest was allowed^ though 
long due 37 

TVhere a legacy is made payable in fu- 
turo, and no provision for maintenance 
in the mean time, equity will decree 
the legacy to be put out at interest. 



and a competent part thereof applied 
for maintenance 45 

No interest allowed for shop debts of 
twelve years standing. . • . 133 

Interest for the interest decreed upon %. 
mortgage after forfeiture. • • 142 
But see coii^r^, note ib. 

Mortgagee allowed interest for money 
laid out in repairs 146 

A mortgage not to carry interest after 
tender of mortgage money. • . 1 74 

No interest money paid under a decree, 
which was afterwards reversed. 181 

Held that where an assignee pays a mort- 
gagee all that is really due^ it shall be 
taken for principaL . • • . 184 
But see this qualified. • ... 30 

Security for money bearing 5 per cent, in- 
terest: a covenant that if it is not 
punctually paid 6 per cent, shall be pay- 
able, is a mere nomine pcauB ; but if the 
agreement is for payment of the highest 
legal interest, with a proviso, that if 
punctually paid the lender will accept 
a lower rate of interest, the borrower, 
to entitle himself to the reduction, 
must strictly comply with the terms. 

197 

A legacy payable at a time mentioned 
shall canry interest from that time. 207 

If a man indebted for principal and inte- 
rest pay money on account, it shall be 
applied to sink the interest in the first 
place .261 

No interest upon airears of interest due 
on a mortgage. Appendix, c. 8. 



JOINTENANTS AND TENANTS 
IN COMMON. 



The release of one jointenant shall not 
prejudice another jointenant. . • 6 
Inhere there are jointeuants or joint exe- 
cutors, eouity will not take away the 
benefit oi survivorship, if there be no 
words to differ from it; but in a will, 
if any intent of the testator appears to 
the contrary, then the court will not 
permit the benefit ; and a devise jointly 
to executors and legatees makes no dif- 
ference 84 

1^ JUDGMENTS 



A TABLE OF THE PRINCIPAL MATTERS 



JUDGME19TS AT LAW. 

Judgment obtained against an infant by 
practice, examined in equity. . 169 

Dmndant ordered to acknowledge satis- 
faction on a judgment, founded upon a 
covenant. obtaineid by surprise. . 173 

Defiendant committed for not yaeating a 
judgment 175 

Judgment Tacated; having been obtained 
on a debt extinct by act of parliament. 

182 



LAPSE. 

Legacy lapses by death of the legatee be- 
fore the testator • 107 

LEASES. 

Leases being made by virtue of a cove- 
nant to stand seised to such a power, 
(which is void by law,) decreed that 
the lessee should enjoy the leases. 85 

A forfeiture was inournsd for non-pay- 
ment of rent by the first lessee, but a 
new lease being afterwards granted 
him, his undertenant abo was com- 
pelled by a decree to take a new lease 
for the remainder of his term. . 92 

Where a lease is forfeited for non-pay- 
ment of rent, on payment of the ar- 

• rears, equity will decree a new lease 
with like covenants; in some cases 
not 115 

A. by will, devising his interest in a 
lease, which he held of a dean and 
chapter, expired save nine months, 
who recovering, renewed the lease, 
and republished his will; the question 
was, it the new lease passed by the 
will? Held that it did pass by the new 
publication 116 

fiy a bequest of a moiety of a personal 
estate a lease for years passes. . 158 

If a power to make leases is exceeded, 
the lease held good so far as the power 
extends 171 

A lease to attend the inheritance shall go 
vrithit 179 

The assignee of a bankrupt's lessee, who 
has covenants to renew, may oblige the 
lessor to renew. . . ' . . 183 



Forfeiture by breach of conditions in 

lease, relief given 1 92 

Powers of leasing, if not well pursued, in 

what cases aided 224 

A lease expressed to be let at the ancient 

rent, held void for incertainty. . 293 
Lease by tenant in tail, with remainder in 

fee, operates out of both estates. Ap« 

pendix, c. 16. 

LEGACY. 

(Sec Wills and Testambnts. — Db- 
yiSBS. — Conditions. — Cbbditor. — 
Executor. — Portions. — Lapsb. — 
Prohibition.) 

Not due so as to bear interest before 
time limited for payment ; if no time 
limited, not to bear interest till de- 
mand ; if no demand proved, interest 
from time of bill exhibited. . • 1 

A legatee shall take, though misnamed, if 
there be certainty sufficient who was 
the person intended to take. . .10 

A legacy cannot be barred by the statute 
of limitations 22 

A legacy charged on a real estate, if that 
not sufficient, the legacy shall not be 
charged on the personal. . . . i6| 

A legacy charged upon a lease for yean, 
if that lease be determined, shall not 
be made good out of the penonal 
estate. t^. 

A legacy payable at twenty-one, or mar- 
riage, with interest payable, if the 
legatee die before twenty-one, or mar* 
riage, his representative shidl have the 
legacy, and that immediately on the 
death of the legatee 25 

A legacy on a condition to be performed 
shall be taken only in terrorem, unless 
such legacy be devised over on breach 
of the condition ; but if no devise over, 
the party shall have the legacy, not- 
withstanding the breach of the con- 
dition 42 

If a legacy be devised to an infant, pay- 
able at a certain age, and no provision 
for the maintenance in the mean time, 
equity will decree the legacy to be put 
out at interest, and a competent part of 
that interest to be appliecl for mainte- 
nance, and the remainder to be for the 
benefit of the legatee. .... 45 

If 
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If kgaeies are given to children and to 
stniQgen, and &eie hi^oen a defect of 
assets, the children shall not abate in 
piopOTtion, hot the lots shall fall on 
the strangers 45 

If a settlement be made on a child, and 
afterwwds a legacy of exactly the same 
▼alue given it by will, equity will con- 
aider it as the same sum. ... 47 

Legacy to be paid at time oi marriage, 
cannot be claimed before -, though the 
legatee has attained her full age, and 
declines marrying. 58 

LiCgacies of jC30 each to several infants, 
and if either die before the age of 
twenty-one, his share to go to sur- 
vivors: the executor is not to retain 
the legacies, which must be paid pre- 
sently, and secured for the purposes of 
the will 116 

If asseu fall short, all legacies must abate 
in proportion -, the executor cannot re- 
tain his own legacy in the first in- 
stance. 134 

Liegacy not attachable by foreign attach- 
ment. . . 141 

If a legatee accept ham an executor a 
bill on a goldsmith, and do not demand 
the same in five days, and the gold- 
smith break, the loss shall fall on the 
legatee, and not on the executor. 247 

LIMITATION OF ESTATES, OR 
LEGACIES. 

(See Conditions. — ^Tkusts.) 

LIMITATION OF SUITS AND 
DEMANDS. 

The statute of limitations pleaded by an 
appi:entice. to a bill brought sixteen 
years after his apprenticeship, held 
good ; and that the setting him free 
had absolved him, but the plea not 
good S9 to. subsequent dealings. . 22 

A legacy cannot be barred by the sta- 
tute, ib. 

An account current for twenty years, 
cspeciaUy ^here there are mutual pay- 
ments, shall not be baned by the sta- 
tute ; but if the account be settled, or 
ended, and no notice taken for six 
years, it shall be concluded by the sta- 
tute of limitations. . . . , • 55 



Whether filing a bill takes a ease out of 
the statute of limitations^ . . 149 
See Trust and Trustsss. 

LUNACY. 

Conversion of the assets by oommittee, 
from personalty into real estate; .to 
what extent limited. . . 114.209 

On a petition thata commission of lunacy 
may be superseded, the party's sanity 
is to be tried both by inspection, and 
examination of witnesaet. . . 259 

M. 

MAINTENANCE. 

Not allowed beyond the interest of le-' 
gacy 69. 78 

MARSHALLING ASSETS. 

(See Creditob and Debtor.) 

Assets marshalled in favour of creditors. 

113 

MERGER. 

A trust term fOr raising a daughter's por- 
tion, does not necessarllv merge, be- 
cause inheritance in fee descends upon 
such daughter 207 

. MISNOMER. 
(See Lboacv.) 

MORTGAGES. 
(See Rbdbmftion, Exscutob, and In- 

TEKEST.) 

A third mortgagee redeeming the first 
shall hold for the first and third mcxrt- 
gages against the second mortgagee. 7 

A mortgage made payable to the heir or 
executor, there before forfeiture the 
mortgagor hath election to which to 
pay it; but if forfeited, it shall be paid 
to the executor ; and if neither oeir 
nor executor be named, it shall be pud 
to the executor. .... 12. 20 

If a mortgagee renews a term, it shall be 
for the mortgagor's benefit, he paying 

all charges, &c 13 

A fifth 
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A fifth mortgagee bought in the three 
first jnortgages, and on a bill to fore- 
close was decreed the lands absolutely. 

13 

If a man havings notice of two mortgages, 
purchases the estate, and buys in the 
first mortgage, the second mortgagee 
shall be let in on payment of the first 
mortgage, without regard to the pur- 
chaser 14 

A man having lent ^400, gets a satisfied 
judgment assigned to him; but held 
that .this should not protect against a 
subsequent mortgage; but if he had 
lent his money on the security of that 
judgment, otherwise 15 

To a bill brought against the heir of 
mortgagee, to redeem, his executors, or 
administrators, must be made parties. 

52 

If a mortgagee in possession assign over, 
and the moitgagor prefers his bill, sug- 
gesting that the debt is fully paid, and 
for an account of the overnlus, he must 
make the mortgagee and all the as- 
signees parties; but if the bill be 
brought tor an account, and to pay 
what is due, he need not make the 
mortgagee a party, ..... 59 

Redemption banred by long possession of 
mortgagee 60 

If the mortgagor levy a fine, and be in 
quiet possession 'five years, it shall bar 
theequity of redemption.. ... 69 
But see note ib. 

No words in d mortgage, in case of failure 
of payment by a time limited, will bar 
the equity of redemption. ... 70 

A jnortgage was made with condition 
that the mortgagor, or his heirs male, 
might redeem, who dying without 
heirs male, held that the heirs general 
might redeem, for a mortgage once re- 
deemable is always redeemable. . 84 

On a bUl to redeem, brought by the 
widow of the mortgagor, who in the 
mortgage-deed covenanted that no per 
son but he, or the heirs male of the 
body, should redeem, and he died 
vdthout such heirs male, yet a redemp- 
tion decreed 8j6 

Mortgage of the next presentation to a 
living; not redeemable after the church 
becomes vacant ...... 87 



D. hsvii^.a judgment bouf^ in'n noii^ 
gage <tf a term of yeara^ he havii^ a 
statute prior to the judgment ; and D. 
was directed to assign on payment of 
the mortgage money only, becanae the 
term was personal assets. ... 90 

On a bill to foredooe, where plaintiiFluMi 
taken a mortgage fn- 500 years of one 
who was only tenant for life, and hear- 
ing of an estate in J. S. in traat for in* 
fants, gets an assignment of it to pro- 
tect his mortgage ; the question waa, 
whether he could do it by virtue of this 
conveyance, having no notice of the 
trust when he lent his money, or whe- 
ther he should not be a trustee for the 
children ? The court would not decree 
a foreclosure or assist him at all. 123 

On a bill by the mortgagor against the 
heir, of the mortgagee and his execu- 
tors, that they might interplead who 
should have the money ; the mortgagee 
had devised all his mortgages to the 
executor : decreed the whole mooey to 
the executor. 136 

On a .bill brought by the. heir of the 
mortgagor against the assignee of the 
mortgagee to know what he pud for 
his assignment, and to have a recon- 
veyance, a demurrer was allowed of to 
that part which required him to set 
forth what he paid for his assignment, 
and because the mortgagees were not 
parties ; for if plaintiff must redeem, 
he must pay what is due on the ori- 
ginal mortgage 127 

Mortgi^e to be allowed interest for 
money laid out in repairs. . . 146 

Remedy of mortgagee by foreclosure, and 
of mortgagor by redemption, should be 
reciprood^ 150 

Mortgagee in possession, assigning with- 
out privity of mortgagor, most account 
for profits taken by his assignee, as 
well as by himself. .... 151 

A mortgage not to carry interest after 
tender of mortgage money. . . 174 

Executor of mortgagee a necessary party 
to a bill of foreclosure. ... 180 

Account settled between mortgagee and 
assignee does not conclude mortgagor. 

A mortgage redeemed after fifty years. 

187 
If 
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If a' ttiorfg^ be made $t 5 per cM. 
"With a coreoant that in case the inte- 
rest be not paid within one month 
after due, liien £6 to be paid: fadd 
that £5 only shall be paid. . . 197 
A jcnntuved estate in mortgage mnst be 
redeemed in proportion, the jonitiess 
one third, and the Teyersioaer tw6 

thirds 210 

A devise to A. for life, rrtnainder to B. in 
fee of mortgaged lands, redeemable in 

same proportion 

If a mortgagee assigns without the mort- 
l^^or being pa^y, the assignee shall 
stand in the place of the mortgagee, 
and have idl the mortgage money, 
whatever he gave for it.; bnt if the 
mortgagor be a party, no more shall be 
allowed to the assignee than he really 

paid 217 

Mortgage in fee forfeited, the mortgagor 
refuses to redeem, bat not being actu- 
ally fo re cl osed^ the executor of the 
mort g a g ee, and not the heir, is enti- 
tled 227 

A satisfied mortgage shaHnot be set up to 
bar a widow of dower. • . . 242 
A mortgagee is a trustee for the mort- 
gagor when his money is paid, and so 
he is for the overplus of the mortgaged 

. estate 274 

The mortgagor of an advowson shall 

have the presentation 

Sabsequent moftgages and judgments 
shall be paid promiscilonsly according 

to priority ib. 

J£ a personal estate be particularly de* 
vised, and the real estate in mortgage, 
that mortgage shall not be discharged 
out of the personal estate. 276. 278 
if a mortgage be left with a scrivener, it 
shall justify the mortgagor in paying 
his interest to the scrivener, but not his 
- principal i far a mortgage must be re- 
assigned, which cannot be done but by 

the party himself. 250 

A man having taken a lease with a cove- 

. nant to build, mortgages the same, and 

a bill brought against the mortgagee to 

compel him to build ; and decreed so to 

do, though he would willingly have 

lost his money 253 

Puisne mortgages and judgments, where 
no tacking, takes place, entitled to pay- 



ment prmniscvooily, aoeordiog to their 

priority 274 

Ai to tacking, see a dsubtful decision. 
Appendix, c. 32. 

N. 
NoncE. 

(See PUBCBABER.) 

Notice of a power, genezally, is notice of 
its terms. •. •. • 8 

If a man, having notice of two mortgages, 
purchases the estate, and buys in the 
first mortgage, the second mortgagee 
^haU be let in on payment of the mrst 
mortgage only, without regard to his 
purchase. 14 

A bill to discover writings in defendant's 
custody ; defendant pleads a purchase 
without notice of plaintiff's title; and 
this difference was taken, where pki|i<» 
tiff hath a title in law, there, thoii|^ 
the defendant did purdiase without no- 
tice, he must discover $ but otherwise 
it is if plfldatiff l^th only a title in 
equity ^ , . 84 

A legacy payable out of an estate was de- 
creed to be , paid by a purchaser, he 
having notice of the will. . • 136 

Notice to one who piflrchases for another, 
is notice to the puiHshaser. . • 151 

No relief shall be had on a judgment 
against a purchaser bona ^fide, unless 
express aotiee can be proved against 
him ^ . 177 

P. 

FARAPHERNALIA. 

Wife may dispose of in husband's life- 
time. . • 64 

Liable to husband's debts. Appendix^ 
c. 11. 

But not devisable- by him. * Note 3, ib. 

PARTIES. 
(See MoRTGAOB. — Babon and Fbmb.) 

Bequest for sole use of ^feme covert, the 
husband and wife are divorced, (a metud 
et thorOfJ the wife brings a biU against 
the executor, the husband munt be a 

I party 22 

BiU 
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Bill lo redeem b mortgi^ ; neither exe* 
cutor nor administrator made a party: 
though the bill was neither demurred 
or pleaded to, yet, the objection ap- 
pearing at the hearing of the cause, the 
Lord Chancellor would not proceed 

therein 52 

See, also, 180 

Bill for discovery of the estate of one de- 
ceased; demurrer, because neither exe- 
cutor, nor administrator, was made a 
party, held good 188 

PARTITION. 

Commission for, a proper part of the ju- 
risdiction oi Uie Court of Chancery. 26 

PLEADING. 

(See Pbactick.) 

Though judges will take notice of gene- 
ral statutes, without requiring them to 
be fiiUy set forth; yet if a party takes 
upon lum to plead a statute specially, 
and mistakes, it js fatal to him. Ap 
pendix, c. 17. 

PORTIONS. 
(See Conditions.) 

If a daughter be married, and have a por- 
tion, that shall be considered as her 
whole fortune, unless the father, by 
will or writing, declare her not suf- 
ficiently advanced, then she shaU bare 
her share 56 

A portion charged on lands by will or set- 
tlement, payable at a certain time, if 
the party die before, shall sink for the 
benefit of the heir 255 

Where a portion is given, and no time 
limited for payment, it shall not be 
paid till the party is capable of mar- 
riage ib. 

A term for years being raised to pay a 
daughter's portion, a question was, 
whether during life of the son in pos- 
session of part, and the jointress of the 
other part, it should be then raised, or 
wait till the jointure estate came into 
possession? Decreed to be raised by 
mortgage of the reversion. • . 272 
See Appendix, c. 15. . . . 



POWER AND REVOCATION. 

(See LsABEa.) 

A power of revocation reserved vrith con- 
sent of a husband's near relation diall 
be fraudulent, but if it be with consent 
of the wifo*s relations not fraudulent. 8 

A. having power to limit lands to such 
uses as. she should appoint, did limit 
the same by deed, without a power of 
revocation, and afterwards burnt the 
deed, and by a new deed appointed 
new uses $ but held that the tint limi- 
tation should prevail, and the subse- 
quent be void, for the first deed and 
last will take place; but if the power 
reserved be to such uses as shall be 
from time to time limited, then the 
last limitation to prevaiL ... 61 

A settlement with power of revocation, 
and limiting new uses, in the presence 
of three witnesses, by deed or will, was 
revoked by will, and new uses liniited, 
but executed only in the presence of 
two witnesses; held good; for the ap- 
pointing three witnesses was only to 
prevent fraud, which here was not pre* 
tended 63. 

Power to lease, in a covenant to stand 
seised to uses, supported. . • . 85 
But see notes tft. 

When a power may be executed by a' 
feme covert 91 

Power of revocation not held executed, 
by a pesionate act, where no delibe- 
rate mtention to revoke. Sedqwtre. 

103 

Sir Thomas Vernon, in consideration that 
his lady had joined in a fine to borrow 
money on mortgage of part of his 
estate, by will devises to her £200 per 
ann, for life, and charges the same 
estate, together with portions for his 
younger diildren, and afterwards mort- 
gages same estate in fee for £800 to 
S., and by another deed conveys all his 
estate to trustees to pay his debts, and 
the surplus to his right heirs. A. 
brought a bill for her annuity ; and the 
Question was, whether the mortgage in 
fee, and the conveyance in trust, or 
either of them, was.a revocation of the 
vrill? Held that the surplus being to 
his own right heirs was still in his 

power. 
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power,' and subject to bis disposal by 
tbe wUl, and decreed accordingly. 1 17 

A trust deed not fraudulent merely be- 
cause it contains a power of revoca- 
tion 'y if such power is only to be exer- 
cised with consent of the trustees. 121 

Money appointed to be raised under a 
power^ assets 279 

Qn a settlement by deed^ made in 1661 
to defendant, with a power of revoca- 
tion by deed or will, to be executed in 
the presence of six witnesses, three 
whereof to be peers, and tender of six- 
pence. In 1687 he makes his will, 
testified by six, but none peers, and 
gives his estate to one Monk, but no 
tender of sixpence: held that they 
could not supply the defect in the exe- 
cution of his power, and were of opi- 
nion that the deed was not revoked. 1 2 1 

Defective circumstances in the execution 
of a power relieved. Appendix, c. 14. 

PRACTICE. 
(See Abatement. Affidavits. 

AHENDMENTS . — AnB WEBS. AwARD. 

— Pleas anc Devubbers. — Bill. — 
Decree. — Discovery. — Evidence. — 
Infants. — Injunction. — Parties.— 
Writs.) 

PRIVILEGE. 

Communications to professional men, in 
the course of a cause privileged. . 5 

PROHIBITION. 

Prohibition to ecclesiastical court, where 
legacies to children, or femes coverts, 
are in question. Appendix, c. 27. 

Prohibition to restrain excommunication. 
Appendix, c. 28. 

Prohibition to restrain proceedings, in the 
ecclesiastical court, for tithes of lands 
suggested to have belonged to the 
Order of St. John of Jerusalem. Ap- 
pendix, c. 29. 

Prohibition refused, where the court had 
conusance of the subject,- after sen- 
tence passed : though if the party had 
made the application in time it would 
have been granted. Appendix, c. 30, 



PURCHASE AND PURCHASER 

(See Answbbs and Plbas.) 

A purchase by the father in the son's 
name shall be intended a provision for 
tbe son, unless there be circumstances 
to declare it a trust for tbe father. 6 

If a man, having notice of two mort- 
gages, buys in the first mortgage, the 
second mortgagee shall be let in oH 
payment of the first mortgage only, 
without regard to his purchase. . 14 

Lands purchased in the name of a stranger 
shall be presumed a trust for the pur- 
chaser, but if purchased in the name of 
a child shall be presumed a provision 
for the child, especially if the father be 
dead without having made any decla- 
ration 33 

A purchase by a father in the name of a 
young infant son, no trust presumed, 

12d 

A purchaser's own confession that he 
knew the existence of a trust binds 
him; though he knew not the terms. 137 

A presumptive trust affects a purchaser. 

169 

Where lands are bought in the fistber 
and son's names, they are joint pur- 
chasers, and shall survive to the son. 

171 

R. . 

RECITAL. 

(See Deeds.) 

The force of recital, what. • . • 4 

RECOVERY. 
(See Fines and Recovebies.) 

REDEMPTION. 
(See MoBTOAOES ) 

Equity of redemption is barred by a fine 
if no claim within five years. . .21 

A redemption was decreed, though an 
agreement had been made before, and 
drawn up in nature of a decree, that 
defendant should keep the land if all 
arrears were not paid by a day limited. 

129 

Equity of redemption assets. * 90. 1 15 

RELEASE. 
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RELEASE. 

Release of one joint-tenant shaS not pre- 
judice the others; or, as to them, 

abate a suit begun in the names of all. 6 

Release governed by intention. . 179 

£quity wiU relieve against a release ob- 

, tained by fraud, or mistake. Appendix^ 

c. 4. 
Where release, without consideration, 

creates a resulting trust* Appendix, 

c. 11. 

REMAINDER. 

A trust of a term cannot be limited in 
tail, with remainders over, unless such 

.. remainders must necessarily take place, 
if at all, during a life, or lives, in being 
at the time of the limitation. 81, 82 
And see Appendix, c. 13, note 9. 

If in any conveyance the present freehold 
is not limited away, it remains in the 
party conveying, so as to support con- 
tingent remainders 258 

REVIEW. 
(See Bill.) 

S. 

SATISFACTION. 

If a provision is made i{x a child by set- 
tlement; and afterwards a legacy of 
the same value is given to the child by 

• the parent's will; equity wiU consider 
the Dequest to be intended in lieu of 
the provision by settlement ; and not in 
addition thereto, unless there is a clear 
indication in the will of a different in- 
tent 46 

If a provision is made for a daughter, se- 
« cured upon an estate which devolves on 
her brother; though that brother leaves 
her & legacy of greater amount than 
the provision secured to her by the set 
tlement; yet if it does not appear by 
the will to have been given in satisfiac- 
tion, it will be understood to have been 
intended cumulatively; and the sum 
charged by the settlement must also be 
raised out of the estate. • * . 185 



SCRIVENER. 

If a scrivener intrusted with money lends 
the same without consent of the owner, 
the loss (if any) shall Ml on the scri- 
vener, though the profit (if any) shall 
be to the owner 48 

Money paid to a scrivener shall discharge 
the debtor. 289 

SEQUESTRATION. 
(See Wbits.) 

SPECIFIC EXECUTION. 
(See Aoreehents.) 

STATUTE OF FRAUDS. 
(See FsAun.) 

A defendant cannot plead the statute to a 
bill seeking to eiubrce an agreement 
evidenced by letters written by his 
consent, though not signed by him.'20I 

Acts done in pursuance of an agreement, 
may take such agreement out of the 
statute 268 

Circumstances of fraud may induce courts 
of equity to relieve against the vrords 
of the statute, which they will not per- 
mit to be converted into an instrument 
for effecting the very evil it was de- 
signed to prevent 285 

SURETY. 
(See Contribution.) 

Surety continues liable, though an agree- 
ment made (but not performed) by the 
creditor, to dieliver up the obligation. 44 

Whether a conveyance in trust for pay- 
ment of a man*s own proper debts, in 
exclusion of those for which he is a 
surety only, be fraudulent ; qwtre. 121. 

237 

SURVIVORSHIP. 

No survivorship between partners in 
trade. . 23 

In case of a will, though the words might 
support a claim of survivorship at law ; 
yet if the intent of the testator be col- 
lected 
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lected to have odierwue, equity will 
not allow surviTorship to take place. 84 

SurviForship between executors. . 140 

Purchase in names of Either and son 
jointly; the son takes by surviwir^ nn- 
less an express trust is piOTcd. . 171 

Bequest to three daughters of £300 each, 
pa3rable at twenty-one, or marriage. If 
either die .before the said times, her 
portion to be divided between the sur- 
viYors. The eldest marries, and dies, 
leaTing issue. The youngest dies on- 
der twenty*one, and unmarried. The 
second, who survives, takes the whole 
of the portion intended for theyoungest ^ 
and the issue of the eldest haive no 
claim. Appendix^ c. 3. 

The word ** survivors/* however, fre- 
quently construed ** others ;** so as to 
give a vested interest, . Note, ib. 

T. 

TERM, 

(See Bakon Axn> Fbmb. — Trust and 
TbU8TSB8« — HsiR.) 

TITHE. 

Chancery has jurisdiction in tithe causes. 

27 
And see Appendix, c. 9. 

Owner of the land answeiable for agist- 
ment tithe of unprofitable cattle. Ap- 
pendix, c. 24. 

For profitable cattle a mixt tithe is pay- 
able, by the owner of the cattle ; and, 
therefore, no agistment tithe is, in ge- 
neral, due. 76. 

Tithe of milk, where to be taken. Ap- 
pendix, c. 25. 

Hop-pdld, and their bark, whether tithe- 
aoie. Appendix, c. 34. 

For fuel expended in drying hops tithe 
payable. lb, 

When tithe to be set out. lb. 

Whether wood, employed in fencing com 
which pays tithe, is itself titheabk. lb. 

Whether a custom is necessary to exempt 
wbod, used i<x Aid in a farm-house, 
from payment of tithe. lb. 

What land deemed barren. lb. 

For rakings of com, if not fraudulent, no 
tithe due. lb. 



The owner bound to set out tithes ; the 
parson cannot enter for that pur- 
pose. Appendix, c. 34. 

TRUST AND TRUSTEES. 
(See Creditors. — ^Baron aho Fbms. — 

PURCBASBR.) 

A trustee shall not pay off a mortgage out 
of the monies arising by sale of other 
lands directed to be wAA for payment 
of debts, because the mortgM;ee can 
have no damage, being secured by his 
mortgage ; but if the mortgagee should 
be paid thereout, other creditors might 
lose their debts 51 

A trustee for an infant, if the title be In 
a third person, may buy in the title for 
himself, and it shall not be taken as a 
trust 52 

Where a conveyante Or detise will not 
pass away the inheritance, it will not 
pass the trust of a term to attend the 

. inheritance ^ ... 66 

The trust of a term to attend the inhe- 
ritance shall not be severed therefrom 
for dower or any other consideration, 
except payment of debts. . • . i6. 

A trust of a term caAnot be limited in 
tail with remainders over. 73,74,75.78 
And see Appendix, c. 13. 

If a trustee ^o is a near relation applies 
more than the interest of the child's 
portion in its maintenance and educa- 
tion, he shall not be allowed it, unless 
it be one sum paid plainly for the be- 
nefit of the child, such as to put out 
apprentice 78 

Where the trust of a term is limited to 
a man and his issue, it cannot be 
limited over, because issue may conti- 
nue for ever, and the whole term is 
sunk in that limitation ; but the limi- 
tation over of a term on a contingency 
which must determine in a life is good, 
if the ooiitingency' happens, and trusts 
of terms are favoured, many estates 
being held only by a term of years. 98 

If a man makes a conveyance to A. in 
consideration of money paid by B., A. 
is only a trustee for B. notwithstand- 
ing the statute of frauds, though no 
trust be declared in writing. * 123 

The question was, where a person at- 

tainted^ 



A TXfiLK OF THE PRIKCIPAL MATTERS, 



talntod, who was by will immediately 
intitled to a real estate and lease for 
years, but had do coQTeyance thereof 
by his father, who was a trustee for 
his children in the will for his two 
sons, both of whom were intitled un- 
der the will, and one killed the other, 
and was attainted for the same, whe- 
ther a forfeiture was incurred ? Held 
that trusts vested in the father before 
the son*s attainder were not forfeited 
to the King 130 

Cesttii que trust in fee, or fee tail, by at- 
tainder of treason, is forfeited. • ib. 

An alien cestui aue trust of any estate 
belongs to the King. . . . . ib. 

Trusts are liable to the King's debt, ib. 

Trust of the reversion of an inheritance 
not to be forfeited for felony. . 131 

The trust of a lease for years, assets in 
equity. . .' ib. 

So is. a trust to wait on the inheritance. 

ib. 

Waiting terms not forfeited by outlawry. 

Devise of lands to be sold, without say* 
ing by whom ; the heir is a trustee, 
and will be decreed to sell and con- 
vey. 135,136 

Discretionary trust, decreed to be executed 
in favour of the testator's heir. . 198 

A trust, whether barred by the statute of 

limitations 156 

And Appendix, c. 1. 

Where the trust of an estate is limited to 
a man, and the heirs of his body, with 
remainders over, if tenant in tail suf- 
fers a recovery, remainder is destroyed. 

213 

No trustee to be answerable for more 
money than he receives. * • . 263 

Where trustees have given joint receipts, 
and one of them proved insolvent, the 
other was discharged in equity from 
paying more money than he had re- 
ceived. - 287 



RESULTING TRUST. 

(See PuBCBASB and PuacHASfiaa, and 
Appendix, c. 11. and 13.) 



V. 

VERDICT. 

Relief in equity after 152 

But not where the defendant has been 
negligent at the trial. ... 178 

w. 

WASTE. 

In articles to settle lands, it was alleged 
they were intended to be settled with- 
out impeachment of waste; but the 
court held, though it might be reaaon- 
able, yet the agreement must be taken 
without variation 38 

Tenant for life, though dispunishable in 
law, shall be restrained by an injunc- 
tion in equity from, committing waste. 

54 

Tenant in tail after possibility of issue 
extinct, committing waste, is liable to 
an action of trover by reversioner : and 
tenant for life, wi^out impeachment 
of waste, shall be restrained from com- 
mitting extravagant waste. . . 53 

Where there is a trust for raising money, 
and the estate is likely to be wasted, 
equity will compel the trustee to give 
security, that the trust may not be de- 
feated 278 

Malicious waste shall be restrained by 
injunction 279 

WILLS AND TESTAMENTS. 
(See Leases. — ^Devises.) 

If a man by will release a debt which 
beareth interest, it doth not release the 
interest due, unless such interest be 
mentioned to be released. ... 24 

If a wife during her husband's life make 
a will, though the husband promised 
her to perform it, or gave leave to 
make it, or after her death assented to 
it, or being made executor proved the 
same, yet he is not bound thereby, un- 
less he agreed in writing before mar- 
riage thereto . 70 

Devise of an estate not revoked by a sub- 
sequent mortgage in fee of the same 

estate 117.203 

One 
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One part of a will may be expounded by 
another; as where a man leayes an 
estate to another and his heirs, and 
afterwards mentions to have given him 
an estate-tail, heirs shall be taj^en as 
heirs of the body, and to take only an 
estate-tail 2Q7 

WRITS. 

(See AnNDMBNTS.) 

Chancery hath equal power with common 
law to direct a writ of partition. 26 



A writ de honnne repUgiando was granted 
on an affidavit, and motion made that 
a yomig heiress was in the custody <^ 
a person against her guardian's con- 
sent 27 

A #ctrf fadoB may bsue to repeal a pa- 
tent 50 

A sequestration maybe granted in Chan- 
cery or Exchequer for a personal duty. 

99 

A motion to discharge a sequestration for 
breach of a personal duty denied. 125. 

168 



THE END. 
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